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At the August meeting the Planning Commission discussed the need to regulate wetlands
as a way to protect the valuable natural resource in the community. Upon further research
for this meeting, | have found that while setbacks from wetlands can be easily regulated in
the Zoning Ordinance, the work that is within the wetland, should be in a separate
ordinance and needs to comply with State requirements.

| have attached some reading materials and sample ordinance that the State has available. |
am working with our GIS technician to see if a wetlands map that is acceptable to the State
is something that is easily made or if it will take many hours to accomplish. I'm hoping to
have more details available at the meeting for you.

At this time, please read through the same ordinance to see if this is accomplishing what
you would like to protect the wetlands.
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Frequently Asked Questions Regarding
Local Wetland Protection

What does a local program add fo current wetlands protection provided by state
law?

e The state does not have adequate resources to protect all wetlands. Furthermore, its jurisdiction
over wetlands not contiguous to waterbodiesis limited to wetlands greater than 5 acres. Small,
non-contiguous wetlands, often very valuable to the community for water quality protection,
flood minimization and wildlife habitat, may not be protected unlessthereis alocal program.

e Local officials and citizens often have “local knowledge” of the value of wetlands within their
jurisdiction. Local knowledge, applied through alocal program, can improve wetland protection.

e Local officials already inspect land use activities. They can watch for alterations to wetlands and
can take stepsin time to prevent irreparable harm.

Can a local program be efficient in terms of cost and time?

e A community should consider the cost of not protecting its wetlands, especially the costs
resulting from flooding and degraded water quality.

¢ Communitiesthat do not have local programs miss out on the synergistic benefits of working
with the Michigan Department of Environmental Quality (MDEQ).

o A substantia part of the costs of alocal program is recoverable from fees.

e Inasurvey of Southeast Michigan communities with local ordinances, 12 out of 13 communities
reported no or very little additional administrative costs or time spent on implementing their
ordinance.

Can a local government require setbacks from wetlands and other natural features?

e Michigan courts have recognized that local governments have authority under the Michigan
Constitution to require setbacks from natural features.

e There must be an independent justification for the setback from natural feature(s) aside from the
protection of wetland (e.g, the interrelationship between the setback and other natural resources
such as plant and animal species).

e Thenatural feature setback should not be included in the wetlands ordinance. It can be included
in other setback regulations established by the community.

e Many communities with wetlands ordinances have also enacted setback requirements as part of
their zoning ordinances. Example language is available from the Huron River Watershed Council
website, www.hrwc.org.

Does a local wetlands program make a local government vulnerable to lawsuits?

¢ When local regulations have been reasonablein terms of scope and administration, litigation over
wetland issues has been minimal.

e A loca government is much less vulnerableif it develops a Master Plan in which it shows how it
wants the community to be devel oped and environmental resources protected. Judges defer to
communities when they see the connection between a regulation, such as a wetlands ordinance,
and the overall plan.

¢ Documenting decisions shows ajudge the basis for the local government’ s decisions, increasing
the judge’ s willingness to defer to the local board.



A review of legal challengesto local wetland regulations over the past twenty years by Huron
River Watershed Council did not find a single instance in which alocal wetlands ordinance was
struck down by Michigan courts as being uncongtitutional . Plaintiffs have occasionally

succeeded, either through out-of-court settlements or court decisions, in getting some of what

they asked for in terms of wetlands alterations, but the study did not find even one case in which a
local government was held to have taken private property without just compensation. See Legal
Cases Related to Wetlands in Michigan, Huron River Watershed Council, March 31, 2002
(www.hrwc.org).

The state wetlands law requires that we prepare a local wetlands inventory. Is
there an inexpensive and quick way to complete the inventory?

The local wetlands inventory required for establishing alocal program is not ajurisdictional map
of wetlands and can be prepared without field inspections.

Local governments can get the information they need for the inventory from the National
Wetlands Inventory Maps (NWI), the Michigan Center for Geographic Information (MGCl), the
NRCS County Soil Surveys, aerial photos and USGS topo maps.

County Environment or Planning Departments may have even more detailed data available and
may be able to assist with the mapping.

Note that field inspections, although not required for the inventory will be needed to make site-
level decisions on permit applications.

Should a local government hire a consultant or have staff do wetland delineations
and project review?

Local governments have found both options to be successful depending on their own needs.
Many local governments work with consulting firms on wetland delineations and project review.
Other local governments have combined wetland protection programs with other environmental
programs such as soil erosion and stormwater and have staff to support the program.

Can a local government modify the MDEQ permit application form?

No, alocal government cannot modify the MDEQ form but can add a supplement page to the
application asking for additional information that the local government needs.

What if a local board believes it should deny a permit application that MDEQ has
approved? Won't the local government lose in court if its decision conflicts with
the state's decision?

The requirement that a person get approvals from both the state and the local government, if there
isalocal ordinance, is another reason alocal government benefits from having alocal ordinance.
The MDEQ reviews a permit application from a statewide and regional perspective. Courts
recognize that local governments have authority to protect wetlands that are important locally and
that alocal permit denia is reasonable even when the state has granted its approval.

Prepared by the Huron River Watershed Council (www.hrwc.org) and the
East Michigan Environmental Action Council (www.emeac.org)

September 2006



SAMPLE DEQ WETLAND ORDINANCE

PROVIDED BY: MICHIGAN DEPARTMENT OF ENVIRONMENTAL QUALITY and
HURON RIVER WATERSHED INITIATIVE

WETLANDSPROTECTION

[COMMUNITY], MICHIGAN
Ord. No __ effective __

An Ordinance for the control and preservation of wetlands within the [community] and to protect
the wetlands of the [community] from sedimentation, destruction, and misuse; to prescribe the
powers, duties and functions of the [community] enforcing agency; to establish permits and afee
schedule; to establish design standards, specifications, and bond requirements; to provide for
variance and exceptions; to provide for inspections and enforcement; to provide for violations,
remedies and penalties thereof; and to provide for severability and effective date of the
Ordinance.

THE [COMMUNITY] HEREBY ORDAINS:
SECTION 1. GENERAL
Section 1.1 - Findings

The Board of the [community] finds that wetlands are indispensable and fragile resources that
provide many public benefits, including maintenance of water quality through nutrient cycling
and sediment trapping as well as flood and storm water runoff control through temporary water
storage, slow release, and groundwater recharge. In addition, wetlands provide open space;
passive outdoor recreation opportunities; fish and wildlife habitat for many forms of wildlife,
including migratory waterfowl, and rare, threatened or endangered wildlife and plant species;
and pollution treatment by serving as biological and chemical oxidation basins.

Preservation of the remaining [community] wetlands is necessary to maintain hydrological,
economic, recreational, and aesthetic natural resource values for existing and future residents of
the [community], and therefore the [community] Board declares a policy of no net loss of
wetlands. Furthermore, the [community] Board declares along term goal of net gain of wetlands
to be accomplished through review of degraded or destroyed wetlands in the [community], and
through cooperative work with landowners, using incentives and voluntary agreements to restore
wetlands.

To achieve these goals, and with authority from Section 30307(4) of Part 303, Wetlands
Protection, of the Natural Resources and Environmental Protection Act, 1994 PA 451, as
amended MCL 324.30307(4) (hereinafter the Wetlands Protection Act), the [community] Board
finds that local regulation of wetlands is necessary in [community]. Pursuant to Article 4,
Section 52 of the Constitution of the State of Michigan, the conservation and development of
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natural resources of the state is a matter of paramount public concern in the interest of the health,
safety, and general welfare of the people. The [community] Board therefore finds that this
Ordinance is essential to the long term health, safety, and general welfare of the people of the
[community], and to the furtherance of the policies set forth in Part 17, Michigan Environmental
Protection Act, of the Natural Resources and Environmental Protection Act, 1994 PA 451, as
amended MCL 324.1701 et. seg. (hereinafter the Michigan Environmental Protection Act ) and
the Wetlands Protection Act.

Section 1.2 - Purpose
The purposes of this Ordinance are to provide for:

A. The protection, preservation, replacement, proper maintenance, restoration, and usein
accordance with the character, adaptability, and stability of the [community]'s wetlands,
in order to prevent their pollution or contamination; minimize their disturbance and
disturbance to the natural habitat therein; and prevent damage from erosion, siltation, and
flooding.

B. The coordination of and support for the enforcement of applicable federal, state, and
county statutes, ordinances and regulations including but not limited to the Wetlands
Protection Act, enforced by the Michigan Department of Environmental Quality whichis
hereinafter referred to asthe MDEQ.

C. Compliance with the Michigan Environmental Protection Act which imposes a duty on
government agencies and private individuals and organizations to prevent or minimize
degradation of the environment which is likely to be caused by their activities.

D. The establishment of standards and procedures for the review and regulation of the use of
wetlands.

E. A procedure for appealing decisions.

F. The establishment of enforcement procedures and penalties for the violation of this
Ordinance.
G. Creation of aboard to assist in the protection of wetlands and to build public support for

the values of wetlands.
Section 1.3 - Construction and Application.
The following rules of construction apply in the interpretation and application of this Section:

A. In the case of adifference of meaning or implication between the text of this Section and
any caption or illustration, the text shall control.

B. Particulars provided by way of illustration or enumeration shall not control general
language.
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C. It isthe intent of this ordinance to allow reasonable use of private property.

D. Any ambiguities perceived in this ordinance are to be resolved by the entity
administering the ordinance, in accordance with Section 7.

Section 1.4 - Applicability to Private and Public Agency Activitiesand Oper ations.

The provisions of this Ordinance, including wetlands use permit requirements and criteriafor
wetlands use permit approval, shall apply to activities and operations proposed by federal, state,
local and other public agencies as well as private and public organizations and individuals except
as may be exempt by law.

SECTION 2 - DEFINITIONS
Section 2.1 - Definition of Terms
Terms not specifically defined shall have the meaning customarily assigned to them:
CONTIGUOUS means any of the following:

1. A permanent surface water connection or any other direct physical contact with an
inland lake or pond, ariver or stream, one of the Great Lakes, or Lakes St. Clair.

2. A seasonal or intermittent direct surface water connection to an inland lake or pond,
ariver or stream, one of the Great Lakes, or Lakes St. Clair.

3. A wetland ispartially or entirely located within five hundred (500') feet of the
ordinary high water mark of an inland lake or pond or ariver or stream or iswithin
1,000 feet of the ordinary high watermark of one of the Great Lakes or Lake St.
Clair, unlessit is determined by the MDEQ), pursuant to R. 281.924 of the
administrative rules promulgated under the Wetlands Protection Act (hereinafter
Wetlands Administrative Rules), that there is no surface water or groundwater
connection to these waters.

4. Two (2) or more areas of wetlands separated only by barriers, such as dikes, roads,
berms, or other similar features, but with any of the wetland areas contiguous under
the criteria described in Subsections (1)(2) or (3) of this definition.

ELECTRIC DISTRIBUTION LINE: means underground lines below 30 kilovolts and lines
supported by wood poles.

ELECTRIC TRANSMISSION LINE: means those conductors and their necessary supporting
or containing structures located outside of buildings that are used for transmitting a supply of
electric energy, except those lines defined as a electric distribution line.
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FILL MATERIAL means soil, rocks, sand, waste of any kind, or any other material that
displaces soil or water or reduces water retention potential.

LOT: means adesignated parcel, tract, building site or other interest in land established by plat,
subdivision, conveyance, condominium master deed, or as otherwise permitted by law, to be
used, developed or built upon as a unit.

MINOR DRAINAGE: includesditching and tiling for the removal of excess soil moisture
incidental to the planting, cultivating, protecting, or harvesting of crops or improving the
productivity of land in established use for agriculture, horticulture, silviculture, or lumbering.

MITIGATION shall mean: (1) methods for eliminating or reducing potential impact to
regulated wetlands; or (2) creation of new wetlands to offset unavoidable and permitted loss of
existing wetlands.

PERSON means an individual, sole proprietorship, partnership, corporation, association,
municipality, this state, and instrumentality or agency of this state, the federal government, or an
instrumentality or agency of the federal government, or other legal entity.

PIPELINESHAVING A DIAMETER OF 6 INCHESOR LESS: meansapipewhichis
equal to or less than what is commonly referred to as a 6-inch pipe and which has an actual
measured outside diameter of lessthan 6.75 inches.

[COMMUNITY] BOARD shall mean the legislative body of [community].

WETLAND means land characterized by the presence of water at afrequency and duration
sufficient to support, and that under normal circumstances does support, wetland vegetation or
aguatic life and is commonly referred to as a bog, swamp or marsh and which is any of the
following:

1. All wetlands subject to regulation by the MDEQ including wetlands:

(@ Contiguousto the Great Lakes or Lake St. Clair, an inland lake or pond, or a
river or a stream.

(b) Not contiguousto the Great Lakes, an inland lake or pond, or ariver or stream;
and more than 5 acresin size; except this subparagraph shall not be of effect,
except for the purpose of inventorying, in counties of less than 100,000
population until the MDEQ certifies to the commission it has substantially
completed its inventory of wetlands in that county.

(c) Not contiguous to the Great Lakes, an inland lake or pond, or ariver or stream;
and 5 acres or lessin size if the MDEQ determines that protection of the areais
essential to the preservation of the natural resources of the state from pollution,
impairment, or destruction and the department has so notified the owner; except
this subparagraph may be utilized regardless of wetland size in acounty in
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which subparagraph (ii) is of no effect; except for the purpose of inventorying,
at thetime.

2. Other wetlands subject to regulation by the [community] including:

(&) Wetlandstwo (2)acres or greater in size, whether partially or entirely contained
within the project site, which are not contiguous to the Great Lakes or Lake St.
Clair, an inland lake or pond, or ariver or a stream.

(b) Wetlands smaller than two (2) acresin size which are not contiguous to the
Great Lakes or Lake St. Clair, an lake or pond, or ariver or astream, and are
determined to be essential to the preservation of the natural resources of the
[community] as provided for in Section 7.6 of this Ordinance.

WETLAND CONSULTANT shall mean aperson or persons knowledgeable in wetland
protection and delineation who isidentified by the [community] to make wetlands
determinations, to delineate wetlands, and to advise the [community] on wetland resource policy,
education, and restoration. Any firm or individual appointed on a contractual basis.

WETLAND VEGETATION means plants that exhibit adaptations to allow, under normal
conditions, germination or propagation and to allow growth with at least their root systemsin
water or saturated soil.

WETLANDSADMINISTRATOR shall mean a person(s) knowledgeable in wetlands
protection, appointed by the [community] legidative body to administer this Ordinance and to
carry out certain duties hereunder. Any firm or individual appointed on a contract basis.

WETLANDS BOARD shall mean the body of the [community] which makes decisions on
wetlands use permit appeals and advises the [community] on wetlands resource policy, education
and restoration.

WETLANDS MAP refers to the [community] wetlands inventory map, based on the National
Wetlands Inventory Map of the U.S. Fish and Wildlife Service; the Michigan Resource
Information System Mapping (MIRIS) of the State of Michigan ; the soils maps of the Sail
Conservation Service, aerial photography, and onsite inspections.[ community would explain here
the sources of its map.]

WETLANDSUSE PERMIT shall mean the [community] approval required for activitiesin
wetlands described in Section 7 of this Ordinance.

SECTION 3- RELATIONSHIP TO STATE AND FEDERAL PERMIT
REQUIREMENTS

Whenever persons requesting a wetlands use permit are also subject to state and/or federal
permit requirements, the following shall apply:
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A. The [community] shall have jurisdiction for the regulation of wetlands under this
Ordinance concurrent with the jurisdiction of the Michigan Department of Environmental

Quiality.

B. Approvals under this Ordinance shall not relieve a person of the need to obtain a permit
from the MDEQ and/or the U.S. Army Corps of Engineers, if required.

C. Issuance of a permit by the MDEQ and/or the U.S. Army Corps of Engineers shall not
relieve a person of the need to obtain approval under this Ordinance, if applicable.

SECTION 4. ADMINISTRATION
Section 4.1 - [community] Wetlands M ap

The [community] Wetlands Map is a guide to the location of wetlandsin [community]. The
Wetlands Map shall be used in the administration of this Ordinance.

The Wetlands Map, together with all explanatory matter thereon and attached thereto, as may be
amended through the Wetlands V erification and Delineation process, is hereby adopted by
reference and declared to be a part of this Ordinance. The Wetlands Map shall be on filein the
office of the [community] Clerk.

The Wetlands Map shall serve as ageneral guide for the location of wetlands. The Wetlands
Map does not create any legally enforceable presumptions regarding whether property that is or
is not included on the Wetlands Map is or is not awetland.

The Wetlands Verification Process, as set forth herein, shall be used to verify wetlands on
properties where wetlands are shown on the Wetlands Map or on properties where wetlands exist
as defined in Section 2.1 herein. The Wetlands Delineation Process, as set forth herein, shall be
used to establish the actual boundaries of wetlands in the [community]. The identification of the
precise boundaries of wetlands on a project site shall be the responsibility of the applicant
subject to review and approval by the [community] Wetland Consultant. Verification and
delineation under this ordinance does not constitute a federal or state wetland jurisdiction or
boundary decision.

A. Wetlands V erification Process

1. The[community] or property owners of wetlands may initiate a verification of the
areas shown on the Wetlands Map as wetlands or on properties where wetlands exist
as defined in Section 2.1 herein. The verification shall be limited to a finding of
wetlands or no wetlands by the Wetlands Administrator. The finding shall be based
on, but not limited to, aerial photography, topographical maps, site plans, and field
verification.

2. Intheevent that thereis afinding of no wetlands on the property, then no further
determination would be required.
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3. Theapplicant shall pay fees for the Wetlands Verification Process as established in
Section 9.1.

B. Wetlands Delineation Process

Prior to the issuance of any permit or land development approval for a property whichis
shown to include wetlands on the Wetlands Map, the applicant may be required to
provide a wetlands delineation to the [community]. The Wetlands Administrator, in
consultation with the Wetland Consultant, shall determine whether adelineation is
required, based on the proximity and relationship of the project to the wetlands. A
delineation shall be required when a wetlands use permit is requested.

1. To establish actual wetlands boundaries on a property, the applicant shall provide a
survey or dimensional site plan, drawn at the scale required by [community]’s site
plan review requirements, showing property lines, buildings and any points of
reference along with the wetlands boundaries, according to one of the following:

(&) Wetlands delineation by the Michigan Department of Environmental Quality
(MDEQ).

(b) Wetlands delineation by the applicant's wetlands consultant subject to review
and approval by the Wetland Consultant.

2. Where awetlands delineation is required by this Section, the Wetland Consultant
shall establish wetlands boundaries following receipt of the above required
information and after conducting afield investigation.

3. Theapplicant shall pay fees for the Wetlands Delineation Process as established in
Section 9.1.

C. Map Amendment

1. ThePlanning Commission shall make recommendations to the [community] Board
for revisions to the Wetlands Map whenever new and substantial data for wetlands
become available.

2.  The[community] shall insure that each record owner of property on the property tax
roll shall be notified of any amendment to the Wetlands Map. The notice shall
include the following information:

(@ the[community] Wetlands Map has been amended,
(b) thelocation to review the map;
(c) theowner's property may be designated as wetlands on the map;

(d) the[community] has an Ordinance regulating wetlands;
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(e) the map does not necessarily include all of the wetlands within the [community]
that may be subject to the Wetlands Ordinance.

Section 4.2. Wetlands Board

Thereis hereby created a Wetlands Board:

A.

The Wetlands Board shall consist of five (5) residents of the [community] appointed by
the [community] Board upon recommendation of the Planning Commission; four of
whom shall have knowledge and experience in the areas of botany, soils, geology,
hydrology, or natural resources. One member of the Wetlands Board shall be a member
of the [community] Board. Theinitial terms of appointment shall be asfollows. 2
individualsfor 3 years, 2 individuals for 2 years, and 1 individual for 1 year. Thereafter,
appointments shall be for aterm of three years. The term of the [community] Board
representative to the Wetlands Board shall be concurrent with the term of office.

The Wetlands Board shall establish rules of procedure.

The Wetlands Board is authorized to undertake activities to protect wetlands including
the following:

1.

Conduct public hearings and review appeals of wetlands use permit, mitigation,
and/or restoration decisions made by the Wetlands Administrator, the Planning
Commission or the [community] Board.

Servein an advisory role in setting policy guidelines on wetlands issues in the
[community].

Identify conflicts between wetlands protection and present [community] ordinances,
[community] operating procedures, and [community] activities.

Provide recommendations and assist in map administration.

Coordinate with the Michigan Department of Environmental Quality in keeping up-
to-date on issues affecting wetlands protection.

Recommend a program to protect and acquire important wetlands through tax
incentives, donation, development rights, easements, land exchange, purchase, and
other means.

Develop education programs for the public and for [community] schools. The
program should promote the values of wetlands and awareness of the hazards and
threats to wetlands. The program should be particularly targeted to landowners with
wetlands and emphasize how best to protect wetlands values on their property.
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8. Develop an adopt-a-wetlands program for interested citizens to participate more
directly in preservation of specific wetlands.

9. Review degraded or destroyed wetlands in the [community] for possibility of
rehabilitation or restoration.

Members of the Wetlands Board shall receive a stipend as determined from time to time
by resolution of the [community] Board.

The [community] Board has sole and exclusive discretion for removal of members of the
Wetlands Board with or without a hearing.

SECTION 5-ACTIVITIESIN WETLAND

Section 5.1 - Activities Prohibited Without First Obtaining A Wetlands Use Permit

Except as otherwise provided by Section 5.2, it shall be unlawful for any person to do any of the
following in awetland unless and until a wetlands use permit is obtained from the [community]
pursuant to this Ordinance.

A.

B.

C.

D.

Deposit or permit the placing of fill material in awetland.
Dredge, remove or permit the removal of soil or minerals from a wetland.
Construct, operate or maintain any use or development in awetland.

Drain surface water from a wetland.

Section 5.2 - ActivitiesNot Requiring A Permit

Notwithstanding the prohibitions of Section 5.1, the following uses are allowed in awetland
without a wetlands use permit, unless otherwise prohibited by statute, ordinance or regulation:

A.

B.

o 0

m

Fishing, trapping, or hunting.

Swimming or boating.

Hiking.

Grazing of animals.

Farming, horticulture, silviculture, lumbering, and ranching activities, including plowing,
irrigation, irrigation ditching, seeding, cultivating, minor drainage, harvesting for the
production of food, fiber, and forest products, or upland soil and water conservation

practices. Wetlands altered under this subsection shall not be used for a purpose other
than a purpose described in this subsection without a permit from [community].
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F. Maintenance or operation of serviceable structuresin existence on October 1, 1980 or
constructed pursuant to the Wetlands Protection Act or former Act No. 203 of the Public
Acts of 1979.

G. Construction or maintenance of farm or stock ponds.

H. Maintenance, operation, or improvement which includes straightening, widening, or
deepening of the following which is necessary for the production or harvesting of
agricultural products:

1. Anexisting private agricultura drain.

2. That portion of adrain legally established pursuant to the drain code of 1956, Act
No. 40 of the Public Acts of 1956, being sections 280.1 to 280.630 of the Michigan
Compiled Laws, which has been constructed or improved for drainage purposes.

3. A drain constructed pursuant to other provisions of the Wetlands Protection Act or
former Act No. 203 of the Public Acts of 1979.

Construction or maintenance of farm roads, forest roads, or temporary roads for moving
mining or forestry equipment, if the roads are constructed and maintained in a manner to
assure that any adverse effect on the wetland will be otherwise minimized.

J. Drainage necessary for the production and harvesting of agricultural products if the
wetland is owned by a person who is engaged in commercial farming and the land isto
be used for the production and harvesting of agricultural products. Except as otherwise
provided in the Wetlands Protection Act, wetland improved under this subdivision after
October 1, 1980 shall not be used for nonfarming purposes without a permit from
[community]. This subdivision shall not apply to awetland which is contiguous to alake
or stream, or to atributary of alake or stream, or to a wetland that the MDEQ has
determined by clear and convincing evidence to be awetland that is necessary to be
preserved for the public interest, in which case a permit is required.

K. Maintenance or improvement of public streets, highways, or roads, within the right-of-
way and in such amanner asto assure that any adverse effect on the wetland will be
otherwise minimized. Maintenance or improvement does not include adding extralanes,
increasing the right-of-way, or deviating from the existing location of the street, highway,
or road.

L. Maintenance, repair, or operation of gas or oil pipelines and construction of gas or ail
pipelines having a diameter of 6 inches or less, if the pipelines are constructed,
maintained, or repaired in a manner to assure that any adverse effect on the wetland will
be otherwise minimized.

M. Maintenance, repair, or operation of electric transmission and distribution power lines
and construction of distribution power lines, if the distribution power lines are

10
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constructed, maintained, or repaired in a manner to assure that any adverse effect on the
wetland will be otherwise minimized.

N. Operation or maintenance, including reconstruction of recently damaged parts, of
serviceable dikes and levees in existence on October 1, 1980 or constructed pursuant to
the Wetlands Protection Actor former Act No. 203 of the Public Acts of 1979 .

0. Construction of iron and copper mining tailings basins and water storage areas.

P. An activity in awetland that was effectively drained for farming before October 1, 1980
and that on and after October 1, 1980 has continued to be effectively drained as part of an
ongoing farming operation is not subject to regulation under this ordinance.

Q. A wetland that isincidentally created as aresult of one or more of the following activities
IS not subject to regulation under this ordinance:

1. Excavation for mineral or sand mining, if the area was not a wetland before
excavation. This exemption does not include a wetland on or adjacent to a water
body of 1 acre or morein size.

2. Construction and operation of awater treatment pond or lagoon in compliance with
the requirements of state or federal water pollution control regulations.

3. A diked area associated with alandfill if the landfill complies with the terms of the
landfill construction permit and if the diked area was not a wetland before diking.

SECTION 6 - APPLICATION

Application for approval, appeal, and issuance of wetlands use permits shall be concurrent with
the application for approval, appeal, and issuance of other necessary [community] approvals.
The applicant for awetlands use permit shall submit four copies of the following to the
[community]:

A. An application completed in full, on aform supplied by the Michigan Department of
Environmental Quality, together with any supplemental information necessary relative to
isolated wetlands under 2 acres.

B. A wetlands delineation including, but not limited to the following information: dominant
tree, sapling, shrub and herb vegetation; presence or lack of accepted wetland hydrology
indicators; analysis of soil including a description of the soil profile to at least 20 inches
and comparison to [county] County Soil Survey, and plan views of the wetland(s)
delineated. Plan views shall be represented in a manner that allows comparison to the
Wetlands Map.

C. Soil drainage and stormwater management plans.

11
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D.

A mitigation plan, if the proposed activity will result in the loss of wetland resources. In
order to adequately review a proposed mitigation plan, the following information shall be
provided to the [community]:

1.

A brief overview of the plan including the short-range and long-range objectives for
vegetation, hydrology, grading, and monitoring.

A schedule of all mitigation activities, including coordination with other local and
state agencies, if applicable.

A planting plan and plant list for the area(s) to be established. The use of native
plants characteristic of local conditionsis encouraged. Species should be selected
based on the need for wildlife, restoration, landscaping, and recovery. The
[community] Building Department shall, in consultation with knowledgeable
persons, maintain and update a list of botanical species that are considered invasive.
Mitigation activities shall be performed without the use of invasive species.

A grading and soil erosion control plan including existing and proposed conditions.

A description of al soils and materials to be used including their approximate
volumes and origin.

Hydro-geological information sufficient to determine the site's suitability for the
mitigation.

Construction detail drawings for planting, soil erosion control, stabilization, water
conveyance, and all other items necessary to facilitate the review.

A cover letter signed by the applicant including the following information:

1.

2.

Name, address, and phone number of applicant.
Name of project and brief description (one sentence).
Date upon which the activity is proposed to commence.

Explanation of why the project meets the wetlands use permit standards and criteria
contained in this Ordinance.

List of all federal, state, county or other local government permits or approvals
required for the proposed project including permit approvals or denials already
received. Inthe event of denials, the reasons for denials shall be given. Attach
copies of all permits that have been issued.

Identification of any present litigation involving the property.

Size of total wetland, size of affected wetland and cubic yards of fill.
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For awetlands use permit approval required in conjunction with a site plan, plat or other
proposed land use, the applicant shall at the time of application elect to have the
application processed under either Subsection (1) or (2) below:

1.

The wetlands use permit application shall be reviewed either prior to or concurrent
with the review of the site plan, plat or other proposed land use submitted by the
applicant. [Community] will need to complete the review within the 90-day review
period limitation pursuant to the Wetlands Protection Act. However, the land use
review may not be completed at the time the decision is rendered on the wetlands
use permit application. Therefore, election of this alternative may require a
reopening of the wetlands use permit application if the land use approval is
inconsistent with the wetlands use permit approval; or,

The wetlands use permit application shall be reviewed and acted upon concurrent
with the review of the site plan, plat or other proposed land use submitted by the
applicant, and the 90-day review period limitation specified in the Wetlands
Protection act shall thereby be extended accordingly.

. Copies of wetland permit applications filed with the MDEQ and forwarded to the
[community] in accordance with Section 30307(6) of Wetlands Protection Act shall become
part of the application for a [community] wetlands use permit.

. An Application shall not be considered properly received by the [community], nor shall the
90-day review period limitation specified in the Wetlands Protection Act commence until all
information required by this section has been submitted.

SECTION 7 - REVIEW

SECTION 7.1 - Method of Review of Wetlands Use Permit Application

A.

Whenever awetlands use permit is required, applicant may request an administrative

meeting with the Wetlands Administrator to review the proposed activity in light of the
purposes of this Ordinance.

Upon receipt of an application, the [community] shall insure that all required information

including a wetlands delineation has been submitted. The receipt of the application shall
constitute permission from the owner to complete an on-site investigation. Applicant
will pay fees as established in Section 9.1.

The [community] Clerk shall transmit one copy of the application and supporting
materials to the [community] Wetland Consultant to confirm the boundaries of the
wetland and to review the proposal in light of the purpose and review standards of
Section 7 and other applicable sections of this Ordinance.

The Wetland Consultant shall prepare and transmit a report and recommendation to the

Wetlands Administrator documenting the review required by Section 7.1 D.
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E.

Upon receipt of an application, the [community] Clerk shall:

1. Transmit one copy of the application, along with any state fees received, to the
MDEQ.

2. Causeto be published a notice of the application and the date and time for
submission of written public comments in a newspaper of general circulation in the
[community], except for activities proposed on asingle family lot.

3. Advisethe applicant of hig/her obligation to post the subject property with asign
that shall be no less than ten (10) square feet in size. The sign shall be clearly visible
from the abutting street(s) and shall state that an application has been filed for a
wetlands use permit on the property.

Section 7.2 - Wetlands Use Per mit Decisions by the Wetlands Administrator

The following process shall apply to wetlands use permit decision by the Wetlands
Administrator:

A.

For wetlands use permit applications submitted in conjunction with activities that do not
require approval by the Planning Commission and/or [community] Board, the Wetlands
Administrator shall approve, approve with modifications, or deny the application within
90 days after receipt of an application. If the Wetlands Administrator does not make a
final determination on the application within ninety (90) days after receipt of a complete
application, then the permit application shall be considered approved, except where the
90-day limit has been extended pursuant to Section 6.F.2

Persons wishing to comment on the application must submit their comments in writing to
the Wetlands Administrator prior to the date and time set in the notice. Persons wishing
to receive notice of the Wetlands Administrator's decision must submit a written request
to the Wetlands Administrator.

After completing the review and reviewing the written comments, the Wetlands
Administrator shall approve, approve with modifications or conditions, or deny the
wetlands use permit application in accordance with the standards of this Ordinance. The
denial of apermit shall be accompanied by awritten statement of al reasons for the
denial. The Wetlands Administrator shall report the decision to the Wetlands Board,
[community] Planning Commission and [community] Board, and the MDEQ.

When a wetlands use permit is approved, approved with modifications, or denied, written
notice shall be sent to the applicant and to all persons who have requested notice of the
Wetlands Administrator's decision.

Section 7.3 - Wetlands Use Per mit Decisions by Planning Commission or the [community]

Board
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The following process shall apply to wetlands use permit decisions by the [community] Planning
Commission or by the [community] Board:

A.

Wetlands use permit applications submitted in conjunction with arelated land
development activity shall be decided by the same entity that decides the related land
development activity. The Wetlands Administrator shall transmit application materials
and the report and recommendation prepared by the Wetland Consultant to the Planning
Commission or [community] Board as applicable.

After review and study of the application materials, the Wetland Consultant's report and
recommendation, the [community] Planning Commission or [community] Board as
applicable may hold one public hearing after publication in a newspaper of general
circulation in the [community] not less than ten (10) days nor more than sixty (60) days
prior to the date of the hearing. Such notice shall indicate the place, time and subject of
the hearing and the place and time the proposed wetlands use permit may be examined.
The wetlands use permit hearing may be held in conjunction with areview of the related
land use requests.

In the event of a public hearing, notice shall be sent by mail or personal delivery to the
owners of property for which approval is being considered, and to all owners of property,
as listed on the most recent tax roll, within 600 feet of the boundary of the property in
guestion. Notification need not be given to more than one (1) occupant of a structure,
except that if a structure contains more than one (1) dwelling unit or spatial area owned
or leased by different persons, one (1) occupant of each unit shall receive notice. Inthe
case of a single structure containing more than four (4) dwelling units, notice may be
given to the manager or owner of the structure who shall be requested to post the notice
at the primary entrance to the structure. A notice containing the time, date, place and
purpose of the hearing shall be posted on the subject property at least eight (8) days prior
to the hearing. The posting sign shall be no less than ten (10) square feet in size, shall be
clearly visible from the abutting street(s), and shall state that an application has been filed
for awetlands use permit.

After completing the review, the Planning Commission or [community] Board, as
applicable, shall approve, approve with modifications, or deny the application within
ninety (90) days after receipt of a complete application, in accordance with this
Ordinance. If the [community] Planning Commission or the [community] Board, as
applicable, does not make afina determination on the application within ninety (90)
days after receipt of a complete application, then the permit application shall be
considered approved, except where the 90-day limit has been extended pursuant to
Section 6.F.2.

Written notice shall be sent to the applicant and the MDEQ upon approval, approval with
modifications, or denial of awetlands use permit by the [community]. The denial of a
permit shall be accompanied by awritten statement of all reason for denial.

Section 7.4 - Appeals Of Decisions Of The Wetlands Administrator, Planning Commission,
or Board
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The following process shall apply to appeals of decisions made by the Wetlands Administrator,
the Planning Commission, or the [community] Board as applicable:

A.

Any person who is aggrieved by the approval, approva with modifications, or denial of a
wetlands use permit by the Wetlands Administrator, the Planning Commission, or by the
[community] Board, may appeal the decision to the Wetlands Board. A written |etter
containing the specific reasons for appeal shall be filed with the [community] Clerk
within ten (10) calendar days after the date of the decision to be appealed. Timely filing
of an appeal shall have the effect of suspending the effect of the permit pending the
outcome of the appeal. In the event that the person(s) filing the appeal do not own
property within 600 feet of the wetland affected, the Planning Commission shall
determine whether the person(s) are aggrieved.

Standard of Review. Based upon the record, in considering the appeal, the Wetlands
Board shall affirm the original decision unlessit finds an abuse of discretion by the entity
deciding the wetlands use permit.

After a hearing, the Wetlands Board shall determine that the decision of the Wetlands
Administrator, Planning Commission, or [community] Board be affirmed, affirmed with
modification, or reversed. The Wetlands Board's decision shall be based on written
findings.

Section 7.5 - Wetlands Use Per mit Conditions

A.

The Wetlands Administrator, the Planning Commission, or the [community] Board, as
applicable, shall attach any reasonable conditions considered necessary to ensure that the
intent of this Section will be fulfilled, to minimize or mitigate damage or impairment to,
encroachment in or interference with nature resources and processes within the wetlands,
or to otherwise improve or maintain the water quality. Any conditions related to wetland
mitigation shall follow the provisions of Section 8 of this Ordinance.

The Wetlands Administrator, the Planning Commission, or the [community] Board, as
applicable, shall fix areasonable time to complete the proposed activities.

If the Wetlands Administrator, the Planning Commission, or the [community] Board, as
applicable determines that there is a potential for adverse impacts to wetlands not
authorized by the wetlands use permit or off-site property, they will require the applicant
to file with the [community] a cash bond or irrevocable bank letter of credit in an
amount, estimated by the Wetland Consultant to be required to address those impacts.

A wetlands use permit shall be conditioned upon compliance with all other requirements
of ordinance and law, including site plan, plat or land use approval as applicable, and
issuance of apermit by the MDEQ), if required under the Wetlands Protection Act. In
cases where a MDEQ permit allows activities not permitted by the wetlands use permit
approval granted under this Section, the restrictions of the approval granted under this
Section shall govern.
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E. Wetlands use permits for seasonal operations need not be renewed annually unless
otherwise stated in the permit.

F. Any change that materially increases the size or scope of the operation and that affects
the criteria considered in approving the permit as determined by the Wetlands
Administrator, the Planning Commission, or the [community] Board, as applicable, shall
require the filing of a new wetlands use permit application.

G. Any temporary, seasonal, or permanent operation that is discontinued for two (2) years or
two (2) seasons shall be presumed to have been abandoned and the wetlands use permit
automatically voided.

H. Any permit granted under this Ordinance may be revoked or suspended by the Planning
Commission or [community] Board ,as applicable, after notice and an opportunity for a
hearing, for any of the following causes:

1. A violation of acondition of the permit.
2. Misrepresentation or failure to fully disclose relevant facts in the application.

3. A changein acondition that requires atemporary or permanent change in the
activity.

An applicant who has received a wetlands use permit under this Ordinance shall comply
with the following in connection with any construction or other activity on the property
for which the wetlands use permit has been issued:

1. Maintain soil erosion control structures and measures, including but not limited to,
silt fences, straw bale berms, and sediment traps. The permittee shall provide for
periodic inspections throughout the duration of the project.

2. Maintain clear delineation of the wetlands (so marked by the Wetlands
Administrator or Wetland Consultant during the on-site inspection) so that such
locations are visible to all construction workers.

3. Post on the site, prior to commencement of work on the site and continuing
throughout the duration of the project, a copy of the approved wetlands use permit
containing the conditions of issuance, in a conspicuous manner such that the
wording of said permit is available for public inspection.

J. The wetlands use permit shall remain effective for atime period coincidental with any
other land use permit reviewed and approved concurrent with the wetlands use permit. If
applied for prior to the expiration date and concurrent with the expiring land use permit,
the applicant may be granted an extension that corresponds to additional time granted for
the underlying land use permit. Extensions shall be approved by the same person or body
that made the original decision. The maximum number of extensions shall coincide with
the maximum number allowed for the underlying land use permit.
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K.

When there is no other activity or permit involved, the wetlands use permit shall remain
effective for one (1) year. A maximum of a one (1) year extension may be approved.

Section 7.6 - Regulation Criteria For Non-Contiguous Wetlands L ess Than (2) Two Acres
In Area.

A.

A wetlands use permit shall be approved with respect to a non-contiguous wetland less
than two (2) acresin area unless the Planning Commission or [community] Board
determines that the wetland is essential to the preservation of the natural resources of the
[community]. It shall not be the burden of the property owner to prove that the wetland
is not essential to the preservation of the natural resources of the community.

All non-contiguous wetland areas of less than two (2) acres which appear on the
Wetlands Map, or which are otherwise identified during a field inspection by the
[community], shall be analyzed for the purpose of determining whether such areas are
essential to the preservation of the natural resources of the [community]. If thereisto be
adenial of awetlands use permit in a non-contiguous wetland area of less than two (2)
acres, then, on the basis of data gathered by or on behalf of the [community], findings
shall be made in writing and given to the applicant stating the basis for the determination
that such wetland is essential to preservation of the natural resources of the [community].
In order to make such a determination, there shall be afinding that one (1) or more of the
following exist within such wetland:

1. Thesite supports state or federal endangered or threatened plants, fish, or wildlife
appearing on alist specified in Section 36505 of Part 365, Endangered Species
Protection, of the Natural Resources and Environmental Protection Act, 1994 PA
451, as amended.

2. Thesditerepresents what isidentified asalocally rare or unigue ecosystem.

3. The site supports plants or animals of an identified local importance.

4. Thesite provides groundwater recharge documented by a public agency.

5. Thesite provides flood and storm control by the hydrologic absorption and storage
capacity of the wetland.

6. Thesite provideswildlife habitat by providing breeding, nesting, or feeding grounds
or cover for forms of wildlife, waterfowl, including migratory waterfowl, and rare,
threatened, or endangered wildlife species.

7. Thesite provides protection of subsurface water resources and provision of valuable
watersheds and recharging groundwater supplies.

8. Thesite provides pollution treatment by serving as a biologica and chemical
oxidation basin.
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9. Thesite provides erosion control by serving as a sedimentation area and filtering
basin, absorbing silt and organic matter.

10. The site provides sources of nutrients in water food cycles and nursery grounds and
sanctuaries for fish.

In connection with the determination whether the wetland is essential to the preservation
of the natural resources of the [community], the property owner shall make an election
and response under Subsection 1 or 2 below, relative to each non-contiguous wetland
arealess than two (2) acres.

1. Inlieu of having the [community] or its Wetland Consultant proceed with the
analysis and determination, the property owner may acknowledge that one (1) or
more of the criteriain Subsections (B-1) through (B-10) above, exist on the wetland
in question, including a specification of the one or more criteria which do exist; or

2. An éection to have the [community]or its Wetland Consultant proceed with the
analysis of whether each of the criterion in Subsections (B-1) through (B-10) exist or
do not exist in the wetland in question, including specific reasons for the conclusion
in respect to each criteria

If the [community] determines that the wetland is not essential to the preservation of the
natural resources of the [community], the [community]'s decision shall be so noted on the
Wetland Map, at thetimeit is amended. The requested activity shall be approved subject
to all other applicable laws and regulations.

If the [community] determines that the wetland is essential to the preservation of the
natural resources of the [community], and the [community] has found that one or more of
the criteria set forth exist at the site, the [community] shall notify the applicant in writing
stating the reasons for determining the wetland to be essential to the preservation of the
natural resources.

After determining that a wetland less than two (2) acresin size is essential to the
preservation of the natural resources of the [community], the wetland use permit
application shall be reviewed according to the standardsin Section 7.7.

Section 7.7 - Review Standards for Wetlands Use Per mits

The criteriato evaluate wetlands use permits under this Ordinance and to determine whether a
permit is granted are as follows:

A.

A permit for any activity listed in Section 5.1 shall not be approved unless the
[community] determines that the issuance of a permit isin the public interest, that the
permit is necessary to realize the benefits derived from the activity, and that the activity
is otherwise lawful.

In determining whether the activity isin the public interest, the benefit that reasonably
may be expected to accrue from the proposal shall be balanced against the reasonably
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foreseeable detriments of the activity. The decision shall reflect the national, state, and
local concern for the protection of natural resources from pollution, impairment, and
destruction. The following general criteria shall be considered:

1. Therelative extent of the public and private need for the proposed activity.

2. Theavailability of feasible and prudent alternative locations and methods to
accomplish the expected benefits from the activity.

3. Theextent and permanence of the beneficial or detrimental effects that the proposed
activity may have on the public and private uses to which the area is suited,
including the benefits the wetlands provide.

4. The probable impact of each proposal in relation to the cumulative effect created by
other existing and anticipated activities in the watershed.

5. The probable impact on recognized historic, cultural, scenic, ecological, or
recreational values and on the public health or fish or wildlife.

6. Thesize of the wetland being considered.
7. Theamount of remaining wetland in the general area.
8. Proximity to any waterway.

9. Economic value, both public and private, of the proposed land change to the general
area.

10. Findings of necessity for the proposed project that have been made by federal or
state agencies.

B. A wetlands use permit shall not beissued unlessit is shown that an unacceptable
disruption will not result to the aquatic resources . In determining whether a disruption to
the aguatic resources is unacceptable, the criteria set forth in Section 30302 of the
Wetlands Protection Act and Subsection A of this section shall be considered. A permit
shall not be issued unless the applicant also shows either of the following:

1. The proposed activity is primarily dependent upon being located in the wetland.

2. A feasible and prudent aternative does not exist.

SECTION 8- WETLAND MITIGATION

Section 8.1 - Findings That Wetland L oss I s Unavoidable

Mitigation shall not be considered a substitute for making all prudent attempts to avoid wetland
impacts.
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Prior to considering a proposal for wetland mitigation, the Wetlands Administrator, the
Planning Commission or the [community] Board, as applicable shall make all of the
following findings:

1. That al feasible and prudent efforts have been made to avoid the loss of wetland.
2. That all practical means have been considered to minimize wetland impacts.
3. Thatitispractical to replace the wetland which will be unavoidably eliminated.

4. That all aternativesfor preserving wetlands have been evaluated and found to be
impractical, inappropriate, or ineffective.

To ensure no net 1oss of wetlands in the [community], mitigation shall be required in
instances where there are losses of wetland resources and where the Wetlands
Administrator, the Planning Commission or the [community] Board, as applicable have
made the findings required in Section 8.1.A.

Section 8.2 - Criteria For Approving Proposals For Wetland Mitigation.

If the Wetlands Administrator, Planning Commission or the [community] Board, as applicable,
determinesthat it is practical to replace the wetlands that will be impacted, mitigation plans shall
be approved only if all of the following criteria are met:

A.

That the mitigation plan provides for the substantial replacement of the predominant
functional values of the wetland to be lost. Mitigated wetlands shall be replaced at a
minimum of 1.5 new acres of wetland to 1 lost acre. A larger replacement ratio may be
required if the lost wetlands are deemed to have exceptional value.

That the mitigation plan provides for no net loss of wetland resources unless the
Wetlands Administrator, the Planning Commission or the [community] Board, as
applicable determines that the net loss will result in a minimum negative impact upon
wetlands, and attendant natural resources under all of the circumstances.

Mitigation shall be provided on-site where practical and beneficia to the wetland
resources. |f mitigation on-siteis not practical and beneficial, then mitigation in the
immediate vicinity, within the same watershed, of the permitted activity may be
considered. Only if all of these options are impractical shall mitigation be considered
elsewhere.

The mitigation plan will comply with all applicable federal, state, and local laws.

A plan to monitor preserved and replacement wetlands over a minimum of five years has
been specified. The plan shall include the following information:

1. Schedule and list of activities to be contracted and conducted related to the site's
hydrology, including sub-surface and surface water for a period of at least five years.
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A report and recommendation on the hydrologic conditions of the site should be
submitted to the [community] annually.

2. Scheduleand list of activitiesto be contracted and conducted related to the site's
plant establishment and control of invasive exotic species for a period of at least five
years. A report and recommendation on the plant establishment of the site should be
submitted to the [community] annually.

3. To assure that the objectives established in the mitigation plan are successful, the
monitoring plan should indicate the mechanisms necessary to execute the
recommendations from the annual reports and provide for additional monitoring
after the five-year period.

Section 8.3 - Other Mitigation Requirements

A. Wetland mitigation and monitoring plans shall become conditions to the wetlands use
permit and shall be the responsibility of the applicant.

B. Financial assurances that mitigation is accomplished as specified by the permit condition
may be required by Wetlands Administrator, Planning Commission or [community]
Board, as applicable.

C. Any mitigation activity shall be completed before initiation of other permitted activities,
unless a phased concurrent schedule can be agreed upon between the Wetlands
Administrator, Planning Commission or [community] Board, as applicable, and the
applicant.

D. Wetland mitigation plans that create |ess than two (2) acre wetlands shall be designed
and constructed to meet one of the conditions listed in Section 7.6 B.1-10.

SECTION 9- FEES, PENALTIESAND ENFORCEMENT
Section 9.1 - Fees

Applications for a wetlands use permit under this Section shall be accompanied by a non-
refundable administrative application fee in an amount specified from time to time by resolution
of the [community]. In addition an applicant shall pay an escrow fee in an amount determined
from time to time by resolution of the [community] Board for the estimated cost of outside
consultant(s) who may be retained by the [community] in connection with the review of the
application. In the event the cost of the services of the consultant(s) is less than the escrow fee,
the applicant shall be refunded the balance. In the event the cost of the services of the
consultant(s) exceeds the amount of the escrow fee, the applicant shall provide to the
[community] and additional escrow amount equivalent to no less than one-half (1/2) the original
escrow amount. All review of the wetlands use permit application shall cease until such
additional escrow amount is deposited with the [community], and the number of days during
which all review of the wetlands use permit application is ceased shall be deducted from the time
[imits within which the [community] would otherwise act upon the application. In the event the
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cost of the services of the consultant(s) is less than the subsequent escrow fee(s), the applicant
shall be refunded the balance. A denial of an application for a wetlands use permit shall not
affect the applicant's obligation to pay the fees provided for in this Section.

Section 9.2 - Penalties And Enfor cement

A. Pendlties

1.

If, on the basis of information available to the [community], the [community] finds
that aperson isin violation of this Ordinance or of a condition set forth in a permit,
the [community] shall issue an order requiring the person to comply with the
prohibitions or conditions, or the [community] shall take such enforcement action as
it deems appropriate.

(&) If aperson actsin violation of this ordinance [community] may issue a stop
work order on construction or shall refuse a certificate of occupancy or other
construction permits related to the project whenever thereis afailure to comply
with the provisions of this Ordinance.

(b) An order issued under subsection (1) shall state with reasonable specificity the
nature of the violation and shall specify atime for compliance, not to exceed 30
days, which the [community] determinesis reasonable, taking into account the
seriousness of the violation and good faith efforts to comply with acceptable
requirements.

A person who violates any provision of this Ordinance shall be responsible for a
civil infraction for which the court may impose acivil fine of not less than $100.00
nor no more than $10,000 per day of violation plus all costs, direct or indirect, which
the [community] hasincurred in connection with the violation.

In addition to the penalties provided in subsection (3), the court may order a person
who violates this Ordinance to restore as nearly as possible the wetland affected by
the violation to its original condition immediately before the violation, and may
issue any other orders permitted by law. The restoration may include the removal of
fill material deposited in awetland or the replacement of soil, sand, minerals, or
plants.

B. Injunction

Any activity conducted in violation of this section is declared to be a nuisance per se, and
the [community] may commence a civil suit in any court of competent jurisdiction for an
order abating or enjoining the violation, and/or requiring restoration of the wetland as
nearly as possible to its condition before the violation.

Section 9.3 Reporting and Record K eeping

23



DRAFT

A.

Any citizen observing what he or she believes or suspects may be an instance of
noncompliance with the provisions of this Ordinance may report the observation to any
official or employee of the [community].

Any report received pursuant to Subsection A of this Section shall be forwarded
immediately to the [community] Ordinance Officer and the [community] Clerk.

[community] Ordinance Officer Duties

1. The[community] Ordinance Officer shall inspect the site of the suspected
noncompliance as soon as is reasonably practical, but in no case later than the close
of businessfive (5) business days after receiving the report.

2.  The[community] Ordinance Officer shall complete an entry for the report into the
Compliance Docket.

3. The[community] Ordinance Officer may enlist the expertise of the Wetlands
Administrator if necessary to determine whether aviolation of this Ordinance has
occurred.

4. The[community] Ordinance Officer shall take any actions within his or her authority
necessary to ensure this Ordinance is enforced.

Compliance Docket

The [community] Ordinance Officer shall maintain a Compliance Docket at the
community] Office. The Docket shall be used to identify all properties or uses of
properties which have been evaluated for compliance with this Ordinance. The Docket
shall be available to the public upon demand during normal business hours. The Docket
shall contain the following information:

1. Date: the date the Docket entry was initiated.

2. Address/Location of Property: the street address, if available, or descriptive text or
vicinity map sufficient to enable citizens to identify the property in question

3. Permit or Docket Number: If it has been determined that the use being made of the
property does not require awetlands use permit from [community], a Docket
number shall be assigned. Otherwise, the Permit number shall be maintained.

4. Compliance Status: A record shall be made of whether the use being made of the
property isin compliance with the provisions of this Ordinance, the date the
determination was made, and the name(s) of the [community] official and/or
consultant who made the determination.

5. Sidwell property number.
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E. Violation Docket
The [community] Ordinance Officer shall maintain aViolation Docket at the
[community] Office. The Docket shall be used to track the status of violations of this
Ordinance. The Violation Docket shall contain the following information, as it becomes
available:
1. Date: the date the Docket entry was initiated

2. Thepermit or Docket number: This number shall be the same number asis used to
identify the property in the Compliance Docket.

3. Address/Location of property: The street address, if available, or descriptive text or
vicinty map sufficient to enable citizens to identify the property in question.

4. Nature of violation.

5. Date violation confirmed.

6. Name of person confirming the violation.

7. Enforcement action taken.

8. Date of enforcement action taken.

9. Outcome of enforcement action: If outcomes are appealed by the property owner or

any other party, each appeal shall be noted, and its outcome shall also be noted under
this heading.

SECTION 10- STATE NOTIFICATION
Section 10.1 - Notice to the Michigan Department of Environmental Quality
The [community] shall notify the MDEQ of the adoption of this Ordinance. The [community]

shall cooperate with the MDEQ in the enforcement of the Wetlands Protection Act asto
wetlands under the MDEQ's jurisdiction as defined under this Ordinance.

SECTION 11 - ORDINANCE CONFLICT
Section 11.1 - Abrogation and Conflict of Authority

Nothing in this Ordinance shall be interpreted to conflict with present or future state statutesin
the same subject matter; conflicting provisions of this Ordinance shall be abrogated to, but only
to, the extent of the conflict. Moreover, the provisions of this Ordinance shall be construed, if
possible, to be consistent with and in addition to relevant state regulations and statutes. If any
part of this Ordinance isfound to be invalid or unconstitutional by any court of competent
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jurisdiction, such portion shall be deemed a separate, distinct and independent provision. Such
finding shall not affect the validity of the remaining portions thereof, and the remainder of the
Ordinance shall remainin force. Rights and duties that have matured, penalties which have been
incurred, proceedings which have begun and prosecutions for violations of law occurring before
the effective date of this Ordinance are not affected or abated by this Ordinance.

SECTION 12 - PROPERTY TAX ASSESSMENT

If awetlands use permit is denied by the [community], alandowner may appear at the annual
Board of Review for the purpose of seeking are-valuation of the affected property for
assessment purposes to determine its fair market value under the use restriction.

SECTION 13- EFFECTIVE DATE
This Ordinance shall take full force and effect upon [date], following final publication of said
Ordinance.

SECTION 14 - CERTIFICATION
[, , Clerk of the [community], do hereby certify that the foregoing isa
true and correct copy of an Ordinance adopted at first reading by the [community] Board at a

regular meeting on and adopted at second and final reading by said Board at
aregular meeting of said Board on .
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CHAPTER 1: Why Local Wetland Protection?
e

Local communities are often at the center of debates regarding changes in land use.
How many times have you heard these comments?

“I never used to have flooding problems on my property, but since my neighbor
filled in the low spots on their property my yard floods all the time.”

“We used to have so much wildlife in this area, now we hardly have any.”

“I moved to this area to get away from the city, now all we’re seeing built are
strip malls and parking lots.”

Local governments often hear comments like these as residents in their communities grapple
with growth and the subsequent loss of open space and wetlands. This guidebook is
designed to help local officials and concerned citizens understand how wetlands provide
benefits to communities, and the regulations that govern wetlands. It offers effective tools
that can help local governments protect wetlands and other open spaces.




Why Local Government Involvement?

As communities grow, differences can arise between landowners who would like to develop
their property and other property owners who wish to preserve wetlands, waterways, and
open space in their neighborhood or community. Because the wetland permitting process
allows for public notice and public comment, wetland issues are at the forefront of many
of these disputes. These environmental conflicts are particularly common in rapidly
developing areas where people moved to escape from urban and suburban landscapes.
Citizens usually look to local officials first when attempting to resolve land use conflicts. For
this reason it is essential that local officials have an understanding of the intimate role that
wetlands play in their community’s environmental health.

Wetlands are a crucial part of a community’s natural plumbing system. They help protect
Michigan communities from the ravages of flooding, purify polluted runoff, and help stabilize
erodible shorelines. The ecological functions that wetlands provide help numerous property
owners. Conversely, land use alterations that disturb or alter wetland areas can create
nuisances or cause damage to surrounding land owners (e.g., downstream flooding as

a result of upstream wetland filling), as well as affect broader public health issues (e.g.,
wetland loss can lead to water quality impairment of lakes and streams). It is critical that
local officials understand these dynamics so they can help to prevent the environmental
consequences associated with wetland loss.

How Wetlands Protect the Community Bottom Line

Objections to protecting wetland areas are sometimes based on the premise that the
resulting economic loss outweighs the open space, recreational, and ecological benefits
provided by wetlands. This argument has lost much of its credibility as the understanding
of the connection between wetlands, water resources, and public health grows.

Today, you are more likely to find studies detailing how suburban style development
has a greater fiscal impact on local governments than the preservation of open space.
In fact, time and again, research has shown that the cost of providing services to new
development, such as roads, sewers, police, and fire is greater to the local community
than the revenues brought in by
the increased property taxes.
For example, a Wisconsin study
showed that for each $1 million
in new residential development,
$30 is added to each tax bill to
pay for the additional police,
schools, fire and utilities.




While wetlands have been historically maligned, today they are more frequently appreciated
for the critical role they play in water resource and wildlife protection. This can be difficult to
define to the public. The most obvious functions wetlands provide communities include:

Flood control

Water quality protection
Shoreline stabilization
Wildlife/fisheries habitat

When wetlands are destroyed, communities
lose these important functions and the
economic benefits that come with them.
The loss of these wetland functions can
create both hidden and obvious economic
costs for communities and private property
owners. (The functions and values that
wetlands provide Michigan communities is
discussed in greater detail in Chapter 2.)

When issues of land use regulations arise, local units of government often must weigh the
costs and benefits of a project. Although it is obvious that these ecosystems are valuable,
it is difficult to place a dollar value on the range of ecological functions that wetlands provide.
This difficulty is due to many inherent problems associated with evaluating the dollar value
of wetlands, three of which are discussed below.

= The dollar value of certain wetland functions can be difficult to quantify. \Wetlands are
valuable for many different reasons. Each wetland performs many different functions,
the value of which often depends upon the person making the evaluation. Some
functions are relatively easy to quantify (e.g., the value of the standing timber in a
cedar swamp), while others are nearly impossible (e.g., the value of seeing a bobcat
stalk a snowshoe hare in the same swamp).

= Economic benefit derived from wetland functions may not be realized by the landowner.
Many wetland functions provide services that benefit the public as much (if not more)
than the individual landowner. It is precisely because wetland functions are valued by
society that regulations have been passed to protect them. However, some wetland
functions, such as the flood storage capacity provided by a wetland located in the
headwaters of a major river system, benefit downstream property owners more than
the actual landowner. For another example, consider the owner of a large marsh
adjacent to a lake. The landowner does not economically benefit from the bass,
pike, and other wetland-dependent fish that are caught in the lake by other anglers.



= [t may take years to realize the economic benefits of wetland protection. Perhaps the
most critical problem with attempting to quantify wetland values is the issue of time frame.
Wetlands provide ecological functions in perpetuity. Private entrepreneurs typically expect
to recoup their investments within 10 to 30 years. Comparisons between short-term high
economic yield projects and long-term ecological functions are inappropriate because
economic analysis typically discounts the future value. Because of this, the short-term
decision regarding whether to convert a wetland (assuming the absence of regulations)
will sometimes favor wetland destruction. It is important to remember that the destruction
of wetlands by permanent conversion (e.g., house construction, filling, or draining)
removes the ecological functions forever.

Michigan’s Tradition of Home Rule

Proactive efforts by local governments to preserve the quality of life in their communities
are part of the rich history of home rule in Michigan. In an era of budget cutting and fiscal
conservatism at the state and federal level, local governments must accept the responsibility
of environmental protection.

Local decision makers have numerous land use tools available that can help them effectively,
and with little cost, protect sensitive landscapes valuable to their community. Building permits,
zoning authority, a wetland permit program, enforcement of the sanitary code, and soil
erosion control review all fall under the authority of local government — and within each of
these areas exists an opportunity to protect wetlands. Whether it be in the form of vigorous
site plan review or in the establishment of open space zoning techniques, local governments
have the ability, authority, and responsibility to protect their community’s character at the
same time as they are protecting the overall public and environmental health for the long term.



Opportunities for Protection

There are many tools available to help local governments act in the public interest to protect
wetlands. If local officials accept their responsibility and work to protect wetlands, the future
generations will be able to experience (and surely find value in) the leap of a largemouth
bass on the end of their line, abundant game in marshes and swamps across the state,
and high quality water resources for a variety of uses.

The following is a guide to aid local officials and interested citizens in understanding the
biological functions that wetlands provide Michigan communities, the regulations that
govern these landscapes, and the tools that local governments have available to better
protect wetland environments within their jurisdiction. Protecting the water resources

of a community does not always require elaborate or expensive regulations. The following
chapters outline the wide variety of wetland protection techniques that are available,
from the simple enforcement of existing statutes to a comprehensive wetland
protection ordinance.




Michigan has lost
approximately one-half
of its wetland resources
since European settlement
due to filing and draining.

- U.S. Fish and Wildlife Service




CHAPTER 2: Why Are Wetlands Important?
- Pl

An old farm adage, “too thick to drink and too thin to plow,” describes both the nature of
wetlands as a transitional zone between upland and aquatic habitats, as well as the lack
of value attributed to them in the past.

When this country was first settled by Europeans, few of the functions of wetlands
were recognized, let alone valued as important to society. Prior to the mid-1970s, the
destruction of wetlands through dredging, draining, and filling were accepted practices.
As a result, according to the U.S. Fish and Wildlife Service, Michigan has lost approximately
one-half of its wetland resources since European settlement due to filling and draining.

Wetlands act as natural sponges, protecting water quality, attenuating flood events, stabilizing
our shorelines and stream banks, storing excess stormwater, providing bountiful fish and
wildlife habitat, recharging our ground water supplies, and creating tremendous recreational,
research, and tourism opportunities. In short, wetlands help maintain and protect the
economic vitality of our communities and the high quality of life that we enjoy in Michigan.
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MICHIGAN’S
STATUTORY DEFINITION

“Wetland means land characterized
by the presence of water at a
frequency and duration sufficient
to support, and that under normal
circumstances does support,
wetland vegetation or aquatic

life, and is commonly referred to
as a bog, swamp, or marsh...”

(Section 30301 (d) of Part 303, Wetland
Protection, Act 451 of 1994 as amended)




What are Wetlands?

Wetlands are unique ecosystems found in the transitional zone between deep water and
upland habitat.

Wetlands are typically differentiated from upland habitats by three common characteristics:
= Wetland Vegetation: plants adapted to life in water or saturated conditions.

= Wetland Hydrology: the presence of water at a frequency and duration sufficient to
support wetland vegetation or aquatic life.

m Hydric Soils: soils that form under conditions of saturation, flooding or ponding
long enough during the growing season to develop anaerobic conditions (no oxygen)
in the upper part.

Hydrology

: N Vegetation

J o
(N [
Wetland 4 \ Gl | Wetland

When considering whether an area should be developed or protected because it is a wetland,
a delineation should be conducted by a professional. This delineation will define the edges
of the wetland and identify what sections development activity should avoid, in order to
preserve the functions and values provided by the wetland area. Some physical indications
can be used to help decide if a wetland delineation is needed. If the ground is soggy in

the spring, or if water pools in depressions in the spring or after a rain, it is possible that

a wetland is present on the property. If fallen leaves are black or very darkly stained, and

if vegetation is different than in the higher ground around the area, these are also good
indicators that a professional delineation should be conducted.

1



Examples of Wetlands Found In Michigan

Michigan is fortunate to contain a diversity
of wetland types ranging from coastal
marshes to small isolated bogs.

Aquatic Bed

Areas of shallow permanent water that are
dominated by plants that grow on or below
the surface of the water.

Vernal Pools

Small pools located in oak-hickory, beech-
maple forests, and northern hardwood-conifer
forests. They provide critical breeding habitat
for amphibians and invertebrates, and
feeding sites for many other species.

Great Lakes Coastal Wetlands

The hydrology of these wetlands is driven by
Great Lakes water level fluctuations. There
are different types of these rare wetlands due
to substrate (sand, clay, muck) and exposure
to wind and wave action: barrier-beach
wetland, protected embayment, tombolo,
interdunal-swale, and drowned river mouth.
All are very important to the health of the
Great Lakes.

Interdunal Swale Wetland
T R AN - . A wetland dominated by grass-like
=, e PR g o 4 far vegetation that occurs in the low areas
S T T S T R e between sand dunes or beach ridges

Vernal F along the Great Lakes shoreline.
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Swamp

Wooded wetland that is inundated or
saturated periodically, such as a Cedar,
Hardwood or Shrub-scrub Swamp. In
addition to providing flood control and
groundwater recharge, swamps provide
critical habitat for plants, birds, fish,

and invertebrates.

Marsh

These wetlands are often associated with
lakes and rivers, and are permanently or
periodically covered by standing or slow-
moving water and dominated by grass-like
vegetation. Because they typically contain
a very high level of nutrients, freshwater
marshes are one of the most productive
ecosystems on earth.

Peatlands
Peat-accumulating wetland that includes

both bogs and fens. A bog is isolated from
groundwater (acidic), while a fen receives
inputs of groundwater (basic). Both contain
unique plants adapted to pH conditions.

Wet Prairie

Wet prairies once covered the flat lakeplains
of southern Michigan, but are now consid-
ered rare. They typically experience seasonal
flooding and are among the most diverse
plant communities in Michigan.

Wet Prairie

13
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Wetland Functions and Values

Why are wetlands important? Through the work of scientists, hunters, anglers, naturalists,
and land managers, we are now better able to answer this question than ever before.
Wetlands are complex ecosystems that provide numerous benefits to society. In Michigan
these benefits increase in significance as we continue to lose wetlands. The valuable
ecological functions of wetlands, and the aesthetically pleasing open space they provide,
benefit local economies and enhance the quality of life for Michigan communities and
their visitors.

When discussing the importance of wetlands, the terms “wetland functions” and “wetland
values” are often used. Wetland functions, such as sediment control and flood storage,
are natural processes that continue regardless of their perceived value. Value is usually
associated with goods and services that wetlands provide. For this reason, wetland values,
such as water quality maintenance and flood protection, are the goods and services that
wetlands provide. Some common wetland functions and values are listed below.

Fish and Wildlife Habitat

Wetlands are considered “Nature’s Nurseries.” Some species spend their entire lives in
wetlands, while others utilize them intermittently for feeding or rearing their young. Most
freshwater fish are considered wetland dependent and many important sport fishes
spawn in or near wetlands. Like fish, many bird species are dependent on wetlands

for either migratory resting places, breeding or feeding grounds, or cover from predators.
Nearly all of Michigan’s amphibians are wetland dependent, especially for breeding.
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Wetlands serve as the preferred habitat for many mammals such as muskrat, beaver,
otter, mink, and raccoon. In Northern Michigan, cedar swamps are critical to white-tailed
deer for many reasons, including winter browse and important thermal cover during harsh
winters. With Michigan’s economy so heavily dependent on tourist dollars from hunting,
fishing, wildlife observation, and other forms of outdoor recreation associated with
wetlands, this function is an economic powerhouse.

More than one-third of all threatened or endangered animal species in the United States
either live in wetland areas or depend on them. This is especially critical considering that
wetlands comprise only about five percent of the lower 48 United States. In Michigan, at
least 41 listed, threatened, and endangered species of animals depend upon wetlands at
some point in their life cycle. Examples of Michigan’s threatened or endangered animals
that rely on wetlands include the bald eagle, osprey, common loon, and king rail. Of
Michigan’s total 395 rare plant species, 194 of them are found in wetland habitats.

Water Quality Protection

A major function of wetlands is the preservation of water quality. Wetlands act as “Nature’s
Kidneys” by removing polluting nutrients and sediments from surface and ground water.
Although less well known than providing fish and wildlife habitat, this wetland function is
very important to local units of government, particularly in watersheds that are connected
to the municipal water supply.

For example, excess inputs of nutrients,

such as phosphorus and nitrogen, can cause
severe problems in aquatic ecosystems.
Nutrients are necessary, but they can be a
classic example of how “too much of a good
thing is bad.” Excess nutrients can cause an
undesirable increase in algae and aquatic
plant growth. The result is water that is
reminiscent of pea soup, weed-choked lakes,
depleted dissolved oxygen levels, and the
rapid aging or eutrophication of a lake. In
the Great Lakes Region, the massive algae
blooms and depleted dissolved oxygen levels
of Lake Erie in the early 1970’s is a classic
example of what happens to an aquatic
system under the strain of too many nutrients.




Sedimentation Control

As sediment-laden water flows through a wetland from the surrounding watershed, the
sediments are deposited, or trapped, in the wetland. This reduces siltation into lakes, rivers,
and streams.

There is a strong tendency for heavy metals and other toxic chemicals to attach to the
sediment particles found in surface water runoff. Wetlands can trap these pollutants and
remove them from the water. However, when the natural ability of wetlands to function as
filters is over-stressed from human inputs, the wetland and its functions can be destroyed.
In fact, when overloaded, wetlands can actually become sources of pollutants, exporting
materials that have been filtered and stored for centuries.

Flood Prevention

Wetlands act as hydrologic sponges,
temporarily storing flood waters and releasing
them slowly, thus reducing flood peaks and o
protecting downstream property owners from
flood damage.

b
Wetlands and adjacent floodplains often form T
natural floodways that convey flood waters from
upland to downstream points. These functions '.
become increasingly important in urban areas
where development has increased the rate
and volume of runoff.

- .

Each year, many Michigan communities experience severe flooding and millions of dollars
in damage is caused by flooding across the United States. Due to the below market cost
of federal flood insurance and other forms of federal assistance to help flood victims, the
American taxpayer bears the majority of the financial burden of flood damage. The flood
storage and conveyance functions of wetlands can help to prevent flooding, resulting in
substantial savings to the taxpayer. The most dramatic example of how this can go wrong
occurred in August 2005, when Hurricane Katrina hit the Gulf Coast. Historically, coastal
wetlands in the region acted as buffers for communities against storm surges. Unfortunately,
years of dredging for navigation canals, oil and gas exploration, and construction of a vast
levee system all combined to devastate those wetlands and the natural storm shield they
provided. Rebuilding the Gulf Coast will come at a tremendous cost because development
was not designed to incorporate the valuable features that wetlands provided. Fortunately,
due to Michigan’s geography, our communities are not subject to this magnitude of
flooding. However, wetlands can still provide significant flood protection and storage

to Michigan’s communities.

Shoreline Protection

In their natural condition, wetlands function as a barrier to erosion along shorelines. The root
systems of wetland plants stabilize soil at the water’s edge and enhance soil accumulation
at the shoreline. Wetland vegetation along shorelines reduces erosion by dampening wave
action and slowing current speed.

11
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Education and Research

Wetlands serve as wonderful outdoor classrooms,
providing excellent opportunities for discovery and
living examples of nearly all ecological principles.
Boardwalks and observation platforms have been
constructed in many wetlands across the state
to facilitate educational activities. Many local
governments have featured their wetland resources
in various ways, preserving them in parks and
other recreational or educational settings.

Recreational Opportunities

Wildlife-related recreation is a $22 billion industry in the Great Lakes states. In Michigan alone,
anglers spend more than $1.5 billion on their sport and generate nearly $3 billion in total
economic output. Since nearly all sport fishes, many popular game animals, and most
fur-bearing animals depend on wetlands for their survival, healthy and functioning wetland
ecosystems are necessary to maintain the resource base for this segment of the economy.
Bird watching also is becoming an important tourist activity in the off-season.

Ground Water Recharge

Wetlands are usually found where the ground water table intersects or is close to the land
surface. They are usually sites of ground water discharge (places where ground water
seeps or flows to the earth’s surface) and are important in providing high quality water for
our lakes and streams, especially in dry months. On the other hand, some wetlands are
found where water moves into the ground water system, serving as a source of ground
water recharge. These wetlands replenish groundwater supplies, and their filtering capacity
can also help protect groundwater quality. The recharge potential of a wetland varies
according to a variety of factors, including wetland type, geographic location, subsurface
geology, soil type, and precipitation.

Water Supply

Whether it is used for recreation, drinking water, or industrial processes, everyone needs
clean water. On the delivery side of the water equation, clean water resulting from the
water quality maintenance function of wetlands helps to keep water treatment costs low.
Ground water is vulnerable to contamination at many recharge areas. The filtering capacity
of wetlands and the absence of pollution-generating uses in wetlands serve to protect
vulnerable aquifers. For this reason, the federal Safe Drinking Water Act contains a provision
to encourage local governments to protect wetlands and watersheds determined to be
important to municipal water supplies.



Food and Fiber Production

Wetlands support many commercial activities. They provide a variety of natural products
including blueberries, cranberries, and wild rice. Wetland grasses are hayed in many
places for winter livestock feed. Forested wetlands, such as cedar swamps, can provide
sustained yields of valuable timber if harvested with careful management and planning.

It must be noted that many commercial activities, such as, logging, livestock grazing,

or cranberry cultivation, can severely degrade wetlands if not done on a small scale with
the utmost care.

Aesthetic Values

The richness of the plant and animal communities found in wetlands make them some of
Michigan’s most beautiful natural environments. Rare, threatened, and endangered plant
and animal species provide added interest for naturalists. Wetlands provide valuable open
space for visual and recreational enjoyment. In many cases throughout the state, protected
wetlands have been shown to enhance the value of neighboring properties due to these
factors. Perhaps the most valued function of wetlands is the space they provide for
introspection and quiet reflection. The stresses of a busy day seem to fade away when
one is watching a Great Blue Heron fishing in the marsh.

Summary

Many of the wetland functions discussed above benefit local units of government
and members of their communities. Accordingly, local units of governments have a
responsibility to protect these functions by maintaining wetlands.

19



The Existing
Legal Framework

WHY ADD
LOCAL PROTECTION?

Federal and state laws provide
limited protection to isolated
wetlands.

Isolated wetlands that are not
otherwise protected provide
important functions and values.

B [solated wetlands become more
important for habitat and flood
storage as an area develops.

B Local governments are well
suited to integrate wetlands
into land use decisions.




CHAPTER 3: The Existing Legal Framework
- 'n

At the heart of Michigan’s wetland regulatory program is Part 303, Wetlands Protection, of
the Natural Resources and Environmental Protection Act (Act 451 of 1994 as amended),
formerly referred to as the Goemaere-Anderson Wetlands Protection Act (Act 203 of 1979).
The Michigan Department of Environmental Quality (MDEQ) administers this statute. The
MDEQ has also assumed the administration of Section 404 of the federal Clean Water
Act, which protects wetlands at the federal level.

Part 303 includes several provisions:
1) It establishes a state policy to protect the public against the loss of wetlands
and makes explicit findings as to the benefits wetlands provide.

2) It establishes a permit program regulating most activities that
alter wetlands.

3) It provides enforcement language and sets maximum penalties for violations.

4) It explicitly authorizes regulation of wetlands by local governments.

The activities that are regulated by Part 303 only apply to wetlands as defined in the Act.
The definition of wetlands in the Act has two components. First, Part 303 defines a
wetland as:

“land characterized by the presence of water at a frequency and duration sufficient

to support, and that under normal circumstances does support, wetland vegetation

or aquatic life, and is commonly referred to as a bog, swamp, or marsh.”

21



Second, jurisdiction over wetlands depends on the size of the wetland and whether it is
contiguous to a water body.

Contiguous wetlands are those found in close proximity to a lake, stream, pond, Great Lake,
and/or have a direct hydrological relationship with it. Activities in contiguous wetlands are
regulated regardless of size of the wetland because of their close relationship to lakes and
streams. According to the administrative rules promulgated for Part 303, wetlands within
500 feet of an inland lake, stream, or pond or within 1,000 feet of a Great Lake are
considered contiguous. Non-contiguous wetlands are regulated only if they are greater

than five acres in size. The MDEQ can regulate non-contiguous wetlands of any size,
anywhere in the state, if the wetland is determined to be essential to the preservation

of natural resources of the state and the landowner is notified of this determination.

WETLANDS ARE
PROTECTED BY STATE
AND FEDERAL LAW

m Contiguous to the Great Lakes or
Lake St. Clair, an inland lake or
pond, or a river or stream.

m More than five acres in size.

B Determined by the MDEQ to be
essential to the preservation of the
natural resources of the state
from pollution, impairment, or
destruction, and the MDEQ has
so notified the owner.




Permits

Under Part 303, a permit is required for the following activities in regulated wetlands:
deposit or place fill material in a wetland; dredge, remove, or permit removal of soil or
minerals from a wetland; construct, operate, or maintain any use or development in a
wetland; or drain surface water from a wetland.

Part 303 includes specific standards that must be met before a permit is issued. The
permit standards essentially involve the application of three “tests” to each application.
1) Is the project in the public interest?
2) Has the applicant shown that impacts are not unacceptable?

3) Is the project dependent on being placed in a wetland;
does a feasible and prudent alternative exist?

REGULATED
ACTIVITIES IN WETLANDS

Under Part 303, a permit is
needed to:
m Place fill in a wetland.

B Dredge or remove soil or minerals
from a wetland.

m Construct, operate, or maintain any
use or development in a wetland.

B Drain surface water from a wetland.

L
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To determine whether the activity is in the public interest, the benefit from the proposed
project is balanced against the detriments of the activity according to the following
general criteria:

= The relative extent of the public and private need for the proposed activity. (The
MDEQ must give serious consideration to findings of necessity made by other
state agencies.)

= The availability of feasible and prudent alternative locations and methods to accomplish
the expected benefits from the activity. (Note that an analysis of alternatives is required
under this subsection even if the project is wetland dependent.)

®m The extent and permanence of the beneficial or detrimental effects on the public and
private uses of the area, including the benefits the wetland provides.

®m T[he probable impact of each proposal in relation to the cumulative effect created by
other existing and anticipated activities in the watershed.

m The probable impact on recognized historic, cultural, scenic, ecological, or recreational
values and on the public health or fish or wildlife.

= The size of the wetland being considered.
= The amount of remaining wetland in the general area.
= Proximity to any waterway.

= Economic value, both public and private, of the proposed land change to the
general area.

Part 303 requires that the decision reflect the national and state concern for the protection
of natural resources from pollution, impairment, and destruction.

To determine whether impacts to aquatic resources are unacceptable, the MDEQ must
consider the pubic interest criteria and the criteria set forth in the legislative findings of
Part 303. The legislature found that a loss of a wetland may deprive the people of the
state of some or all of the following benefits derived from wetlands:

» Flood and storm control by the hydrologic absorption and storage capacity
of the wetland.

m Protection of subsurface water resources and provision of valuable watersheds
and recharging ground water supplies.

= Pollution treatment by serving as a biological and chemical oxidation basin.



m Erosion control by serving as a sedimentation area and filtering basin, absorbing silt
and organic matter.

= Wildlife habitat by providing breeding, nesting, and feeding grounds and cover for
many forms of wildlife, waterfowl (including migratory waterfowl), and rare, threatened,
or endangered wildlife species.

m Sources of nutrients in water food cycles and nursery grounds and sanctuaries
for fish.

A wetland dependent activity is one that must have wetland conditions (wetland hydrology,
soils, and/or plants) to fulfill its basic purpose. If an activity can be undertaken on an
upland site then it is not wetland dependent. One activity that is typically considered
wetland dependent is peat extraction.

The language of Part 303 establishes a presumption that there is an alternative to impacting
a wetland and that a permit cannot be issued unless the applicant demonstrates that there
is no feasible and prudent alternative. Feasible and prudent alternatives include other locations,
project size and configurations, and methods. If the MDEQ finds that an applicant has failed
to demonstrate that there are no feasible and prudent alternatives, then it must deny a permit.

The MDEQ also administers Part 301, Inland Lakes and Streams, and Part 325, Great
Lakes Submerged Lands of the Natural Resources and Environmental Protection Act
(Act 451 of 1994 as amended).

In situations where two or more resource management acts apply, MDEQ reviews one
permit application under the criteria of all the applicable acts. This permit consolidation
prevents unnecessary duplication of permits and review processes.




Exemptions
During the legislative process when Part 303 was originally passed in 1979, some activities
were exempted from the need for a wetlands permit. These exemptions include:

m Recreational activities such as fishing, trapping, hunting, boating, swimming and hiking.
= Silviculture and lumbering activities including harvesting of commercial forest products.
m Specified agricultural activities, including grazing, cultivation, and minor drainage.

= Maintenance of county drains.

m  Specified power line or small gas pipeline construction, if impacts are minimized.

= Forest and farm roads if Best Management Practices (BMPs) are followed.

Mitigation

If the MDEQ determines that a project meets the criteria described above and issues

a permit authorizing wetland impacts that are determined to be unavoidable, Part 303
authorizes the MDEQ to require the applicant to take actions to mitigate the loss of wetland
area and function. The mitigation guidelines in Part 303’s administrative rules require:

= A no net loss of wetlands.
= A preference for wetland restoration.
= Mitigated wetlands be of a similar ecological type.

= Mitigation projects near the same site as the impacted wetland or within the same
watershed in most cases.

m Consideration be given to replacement of predominant functional values lost within
the impacted wetland.

® Financial assurances that the mitigation will be completed.

m Ratios of mitigation ranging from 1.5 - 5: 1, depending on the type of wetland
impacted, and 10:1 and special provisions for preservation as mitigation.

= Permanent protection must be established for the mitigated wetlands.

MITIGATION

Permitting sequence:

B Avoid wetlands

B Minimize impacts

m Mitigate for unavoidable
impacts
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CHAPTER 4: Local Wetland Ordinances
'l

In Michigan, local government has traditionally shouldered the primary responsibility for land
use control through zoning. Local wetlands protection, in addition to MDEQ regulation,

is consistent with this home rule tradition. Part 303 authorizes municipalities to regulate
wetlands using the same definition, regulatory standards, and application procedures
established in Part 303. This authority is supplemental to the existing authority of a
municipality to enact zoning ordinances in the public interest under the County, Township,
and City, and Village Zoning Enabling Acts. Under these acts, local governments can use
various tools, including protecting native vegetation and requiring buffer strips around natural
features such as wetlands. Given the importance of the functions and values that wetlands
provide, some local governments in Michigan have adopted local wetland ordinances.
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Everyone Benefits from Local Wetland Ordinances

Many benefits result from the local regulation of wetlands in addition to the state and
federal programs: the wetland benefits, the individual applicant benefits, and the general
public benefits.

Benefits to wetlands by filling gaps in state and federal law and increasing support:

Protection of small isolated wetlands not subject to state or federal regulation.
Local involvement allows for early integration of wetland protection during the
development of site plans (e.g., conservation planning, see Chapter 5).
Difficult for MDEQ staff alone to monitor all activities that can occur throughout
the entire state.

Benefits to the applicant by addressing wetlands early in the project:

Reduced costs and time delays that result from improper planning.

Local government can provide incentives (density bonuses, variances, etc.).
Complete applications may expedite state and federal processes.
Violations/conflicts with other laws may be avoided.

Nature sells!

Benefits to the community by enhancing wetland protection:

Helps foster better land use decisions.

Improves water quality, reduces flood damage, protects wildlife habitat,

and preserves valuable open space and recreational areas.

Reduces tax payer dollars spent replacing lost wetland functions and values.
Savings for individual homeowners by avoiding costs of repairing settling
foundations and leaky basements.

Preserves the special features unique to the community.

Protects the local economy by enhancing the quality of life.




Elements to Consider

What wetlands should be regulated?

If your local government decides to enact a wetland ordinance, you must decide what
wetlands should be regulated:

Only those regulated by MDEQ?

Only those NOT regulated by MDEQ"?

All wetlands regardless of size?

All wetlands to a certain arbitrary size?

Small wetlands provide unique benefits to wildlife and the ecosystem, including critical
breeding habitats for amphibians. Because small wetlands provide unique benefits, many
communities regulate all wetlands regardless of size or regulate down to 1/4 of an acre.
Once your community decides what wetlands to regulate, there are a number of important
elements that must be taken into account by local governments wishing to enact a local
wetland ordinance.

Part 303 Requirements for Local Ordinances
Part 303 includes requirements for local units of government to follow if they wish to
regulate wetlands. These include:

= A wetland ordinance cannot require a permit for activities exempted from regulation
under Part 303.

= A wetland ordinance must use the same wetland definition as in Part 303, except
that the local government can regulate isolated wetlands smaller than 5 acres.

m Local units of government must publish a wetland inventory before adopting a
wetland ordinance. This inventory serves as a general guide and does not
delineate jurisdictional boundaries.

Local units of government that adopt wetland ordinances must notify the MDEQ.

m If alocal government wishes to regulate a wetland less than 2 acres in size, the
local government must grant a permit unless it is determined that the wetland is
essential to the preservation of the community's natural resources according to
criteria in Part 303.

m Local governments must make decisions on wetland permit applications in 90 days
unless waived by the applicant.

m | ocal governments must forward a copy of each application to the MDEQ, along
with state application fees for projects.

m Local governments must process wetland applications in a manner that ensures
that the same entity makes decisions on site plans, plats, and wetlands and cannot
require an applicant to submit to a hearing on the application before more than one
local government decision-making body.

Mapping first makes sense!

Part 303 requires a local inventory of your community’s wetlands. This is not a jurisdictional
map — it is only for planning and notification purposes. Thanks to the growth in GIS and
available data, wetland inventories are easy and relatively inexpensive to create. However,
this inventory does not substitute for on-site review.

31



32

Landowners must be notified on the inventory map’s availability. Creating the wetland
inventory map early in the process builds awareness of wetland resources in the community
and builds support for protection among stakeholders. The map is required by Part 303
but is valuable beyond just for wetland protection. It can also be used for preparing a
master plan and making planning and zoning decisions.

MDEQ Permits

If a community has a local wetland ordinance, a permit applicant must also request a
permit from the MDEQ. The local permit review process should be conducted in the same
time frame as the state review process. Approval from both the MDEQ and the local
government are necessary in order to proceed with the project.

Perceived “Costs” to Enacting a Local Ordinance

Some common concerns regarding a local ordinance include worries that economic,
community, and job growth/development will be slowed or halted. Other objections
voiced may include worries that lawsuits will bankrupt the community, or that takings
claims will be filed. However, all of these concerns can be addressed. Communities with
wetland ordinances are among Michigan’s fastest growing. Also, well-crafted and fairly
administered wetland ordinances are very defensible and rarely challenged. To date,
there have been no successful takings claims against local wetland ordinances. Finally,
local ordinances that protect important community assets are popular—as long as they
develop ownership among community stakeholders.

An Example of a Local Wetland Ordinance is available at:
www.michigan.gov/deqwetlands










CHAPTER 5: Additional Options
For Local Protection of Wetlands

In addition to enacting a stand-alone wetland ordinance, there are various wetland protection
tools available to local governments. Wetland protection can take many forms, and in
most cases it should reflect the needs of the resources and the concern of the community.
Some communities integrate wetland protection provisions into their site plan review
process, while others maintain comprehensive stand-alone ordinances complete with
maps designating wetland areas. The form of wetland protection that a community is
likely to pursue is dependent on a number of variables, some of which include: political
climate, available funding or funding mechanisms, administrative capacity, etc. Some of
the most commmon protection options are discussed in this section, including:

Use of Local Regulatory Programs
= Community Option #1: Natural Features Setback Ordinances
= Community Option #2: Soil Erosion and Sedimentation Control Ordinances
= Community Option #3: Floodplain Management Ordinances

Use of Site Planning

Community Option #4: Site Plan Review Regulations

Community Option #5: Linking Local Approval to State and Federal Permits
Community Option #6: Lot Split or Lot Division Regulations

Community Option #7: Local Stormwater Management

Community Option #8: Open Space Zoning and Conservation Design
Community Option #9: Performance Based Zoning

Community Option #10: Performance Guarantees
Community Option #11: Environmental Planning in Public Infrastructure Projects

Use of Voluntary Protection
= Community Option #12: Partnerships Between Local Units
of Government and Landowners

At a minimum, local governments can review state and federal wetland dredge and fill
applications that apply to their area. This should include an analysis of the local zoning
ordinance to ensure compliance with any local provisions that might be used to protect
the wetland. If a project violates the local ordinance, the MDEQ and the U.S. Army Corps
of Engineers, where applicable, should be notified during the public comment process. In
addition, the local zoning administrator or reviewing body should be made aware of the
proposed activity to ensure appropriate local review. Keep in mind that local governments
have 45 days to review the application and provide comments — while citizens only have
20 days.
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Community OpTion #1

Natural Features Setback Ordinances

Because people are drawn to the water, residential and recreational pressure to develop
properties along lakes, streams, and wetlands is immense — the same natural features that
attract people to our communities are at a high risk for being degraded or destroyed by
adjacent development.

One way to protect important natural features in your community is to require “setbacks,”
which are intended to provide a buffer between the natural feature and development. This
can be accomplished by including a natural features setback as part of the zoning ordinance
to ensure that buildings or various activities, such as grading or cutting vegetation, are
located a safe distance from a wetland or other natural feature.

Natural feature setbacks can protect local rivers and streams, lake shorelines, and wetlands.
They also provide additional benefits including:

® Protection of surface water run-off
and water quality for pollution prevention.

" Assistance in beneficial water recharge
for drinking, irrigation and other purposes.

® Provision of water storage areas during
storm events.

B Preservation of aesthetic views and
enjoyment of natural resources.

" Stabilization and protection of soil resources,
including the prevention of erosion and
prohibition of loss due to moving water.

= Protection of wildlife habitat, including
preservation of threatened and endangered
species habitat.

Natural feature setbacks are typically 25 to

40 feet in width, but larger setbacks (up to

200 feet) are desirable for best protection of
the adjacent resource. Setbacks should not

be included in a wetland regulatory ordinance.
However, local governments can require setbacks
from wetlands in a separate zoning ordinance.

An example of a natural feature setback ordinance can be found on the Huron River
Watershed Council’s website at www. hrwc.org.




Example of a Natural Features Setbhack Ordinance
Intent and Purpose Clause:

It is the intent of this ordinance to require a minimum setback from natural features, and to
regulate property within such setback in order to prevent physical harm, impairment and/or
destruction of or to a natural feature. It has been determined that, in the absence of such

a minimum setback, intrusions in or onto natural features would occur, resulting in harm,
impairment and/or destruction of natural features contrary to the public health, safety and
general welfare. This regulation is based on the police power, for the protection of the pubic
health, safety and welfare, including the authority granted in the Zoning Enabling Act.

It is the purpose of this section to establish and preserve minimum setback from natural
features in order to recognize and protect the special interrelationship and interdendency
between the natural feature and the setback area. Components of interrelationship which
this section is intended to protect include: (1) the spatial relationship; (2) interdependency
in terms of physical location, plant species, animal species and encouragement of diversity
and richness of plant and animal species; (3) overland and subsurface hydrology; (4) water
table; (5) water quality; (6) prevention of erosion or sediment deposition.




Soil Erosion and Sedimentation
Control Ordinances

Sediment can be a significant contributor to the decline in wetland viability by reducing water
depths, decreasing sunlight penetration, and smothering plant and animal species. Additionally,
contaminants such as pesticides, heavy metals, oil and grease, bacteria, plant nutrients, and
other chemical wastes are often attached to the sediment and deposited into wetlands. Part 91,
Soil Erosion and Sedimentation Control (SESC), of the Natural Resources and Environmental
Protection Act (Act 451 of 1994 as amended) formerly Act 347 of 1972, was enacted to
protect the waters of the state from sedimentation caused by unchecked soil erosion.

Part 91 gives the primary responsibility for administering the statute to the counties. The
County Board of Commissioners must designate a county enforcing agency such as the Drain
Commissioner, Road Commission, Building Department, or the local Soil Conservation District
to administer the soil erosion control program on behalf of the county. Counties may administer
this by using a resolution or an SESC Ordinance. SESC ordinances can be more restrictive than
the statute. Part 91 allows cities, villages, charter townships, and some general law townships
to assume responsibility within their jurisdictions by adopting a MDEQ-approved SESC Ordinance.
The costs of administering county/local erosion programs may be covered by charging fees for
inspections, permits, and reviewing plans.

Similar to other regulatory programs, Part 91 requires permits for all regulated activities. Permits
are required for all earth changes that disturb one or more acres OR that are within 500 feet

of a lake or stream. Plowing, tilling, and some logging and mining activities are exempt under
Part 91. Since wetlands are often contiguous to lakes and streams, Part 91 may be a useful
tool for protecting wetlands. Given that SESC Ordinances can be more restrictive than the
statute, the county or local governmental agency may require (if desired) SESC permits within
500 feet of wetlands, lakes, or streams. Prior to receiving a permit, the applicant must complete
an application and develop a soil erosion and sedimentation control plan to minimize erosion
and off-site sedimentation.

Summary
® Adopt a county/local ordinance subject to approval from the MDEQ.

® Designate enforcing agency (e.g., Drain Commissioner, Road Commission,
Building Department, or the local Soil Conservation District).

® Review and approve soil erosion and sediment control permit applications.




Seven Principles of Erosion/Sediment Control to be
Incorporated Into Every Plan and Construction Activity

1.

Design and construct terrain features such as slopes and drainage ways to minimize the
erosion potential of the exposed site based on the soil type, time of year, proximity to water
ways, duration of exposure, length/steepness of the slope, and the anticipated volume and
intensity of runoff.

Minimize the surface area of unstabilized soils left unprotected and vulnerable to runoff and
wind at any one time.

Minimize the amount of time that unstabilized soil areas are exposed to erosive forces.

Protect and shield exposed soil areas with a cover of live vegetation, mulch, or approved
erosion resistant material during the temporary and permanent control periods of construction.

Avoid concentrating runoff. When concentrated runoff cannot be avoided, runoff velocities
must be reduced to non-erosive velocities.

Trap eroded sediments on-site with temporary and permanent barriers, basins or other
sediment retention devices while allowing for the controlled discharge of runoff waters
at non-erosive velocities.

. Implement a continuous inspection and maintenance program.

Incorporating these principles will help prevent this.
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Floodplain Management Ordinances

Protecting floodplains from development is an urgent public health and safety matter for officials
in many Michigan commmunities. Floodplains are the natural low areas adjacent to surface water
bodies that hold floodwaters. Since it's common to find extensive wetlands in the floodplains
of rivers, lakes, and streams, floodplain management generally involves wetland protection.

When floodplains are altered by development, filling, sedimentation, and/or vegetation
destruction, their ability to handle floodwaters are greatly reduced, aggravating flooding and
subsequent flood damages, especially downstream. Communities throughout the state have
developed specific regulations to control development in floodplains. Local floodplain
regulations generally promote the following goals:

= Limit the alteration of natural flood plains, streams, wetlands and natural protective
barriers (e.g., floodplain slopes) that store and attenuate flood waters.

m  Control activities like filling, grading, and dredging, which may increase flooding.
®  Prevent encroachment on stream channels and wetlands.

®  Prevent construction of flood barriers that will unnaturally divert flood waters or
may increase flood hazards in other areas.

= Slow runoff volume and rate to reduce flooding, sedimentation, and
channel and property damage.

®  Promote intergovernmental cooperation (state, federal, and local coordination) through
consistent application of regulations, so one unit of government does not transport
flooding problems to another because of poor floodplain management.

= Require the elevation of structures above the 100-year flood elevation
to reduce the damage.

®  Save community’s dollars by preserving natural flood protection features.

There are a number of options available for floodplain protection. The MDEQ has jurisdiction
over many floodplain areas, yet local governments can regulate development in floodplains
through a separate floodplain ordinance or through special provisions in the zoning ordinance
or building code. Coordinating state and local floodplain regulations is essential for appropriate
management of floodplains.



Defining and Mapping Floodplains

One of the first steps in protecting floodplains is to delineate the floodplain area on an official
map. This map becomes the basis for local regulations. (Using floodplain regulations will not
protect isolated wetlands, or wetlands not found within the designated floodplain.) Many Michigan
communities already have official floodplain maps, developed by the Federal Emergency
Management Act (FEMA). These maps are known as a Flood Insurance Rate Maps.

If a hazard map does not exist for a community, then the expertise of a wetland scientist
or hydrologist may be required. The use of the National Wetlands Inventory (NWI) Maps,
Michigan Resource Inventory System (MIRIS) maps, soil surveys, current aerial photos,
U.S.G.S. topographic maps, and some field verification is usually required. This map will
serve as a guide, not as a detailed site specific map.

Zoning for Floodplain Protection

Floodplain zoning ordinances regulate the types of land uses that are permitted in the
floodplain. Floodplain zoning districts only allow uses that are not susceptible to flood
damage (e.g. recreation facilities, agriculture, conservation/education areas, and planned
unit developments that cluster buildings out of the flood prone areas). Many communities
with flooding problems participate in the National Flood Insurance Program (NFIP).

Planning and Public Floodplain Acquisition for Greenways and Parklands
Pro-active planning for community greenways located in floodplain areas can create many
economic benefits for a community. Park and recreation plans often target the acquisition
of floodplain areas for use as passive nature recreation areas or for more intensive forms
of recreation that are not permanently damaged by flooding (e.g., soccer or softball fields).
Since floodplains are vulnerable to periodic flooding and the ability to develop these lands
is marginal, they can often
be purchased at reduced
prices. Strategic long-range
planning for protection and
acquisition of floodplains

by parks and recreation
commissions can contribute
significantly to the protection
of riparian wetlands as well
as improve the quality of life
benefits for the community.
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Site Plan Review Regulations

Good development design strengthens economic activity, improves community attitudes,
reduces nuisance impacts, decreases the cost of development, improves property values,
and enhances public safety. For these reasons, it is in a community’s interest to conduct a
site plan review process. Site plans are the documents and drawings that present information
showing what an applicant for zoning approval wants to achieve on a parcel of land. Because
good site plans usually include information on stormwater patterns, topography, soils, and
wetland locations, they can help local decision makers better assess what might be necessary
to protect water resources before construction begins.

Local Site Plan Review Regulations

Site plan review regulations are provisions in a zoning ordinance for the administrative review
of the physical layout of proposed projects to assure the standards contained in the zoning
ordinance are complied with as each property is developed. Many local governments already
administer site plan review as part of their planning process, so adding wetland review often
does not add to the administrative work load.

In addition to specifying the procedures for submission and approval of site plans, site plan
review regulations also identify the land uses subject to review and the individual or body
responsible for administering the review. Site plan review typically requires professional
assistance and trained decision makers if it is to be used most effectively. This may require
hiring outside consultants with the cost borne by fees paid by applicants. Site plan review is
often applied to commercial/industrial facilities, and other uses that require a more detailed
review to look at number of parking spaces, structure size, and development in sensitive
environmental areas such as wetlands.

The inclusion of standards within site plan review regulations is essential to ensure effective
and legally rooted review decisions. Standards typically used include: data submittal standards,
nondiscretionary review standards, discretionary review standards, and conditional standards
to ensure ordinance conformance.

The most important of these are discretionary standards, which address issues ranging from
impacts on the environment and adjoining land uses, in conformance with any related federal,
state or county regulations. If development does not proceed according to an approved site
plan, legal means (such as performance guarantees mentioned under Community Option #10)
can be initiated to require enforcement.



Local Site Plan Review and Designing Developments to Protect Wetlands
Wetland protection can be integrated into both residential and commercial development plans.
To plan developments that protect wetlands, an assessment of the wetland should first be
conducted. This assessment should include (at a minimum):

= Wetland boundaries

= Wetland size

= Wetland type

= Connections to other bodies of water

m  Critical upland habitat that should be protected along with the wetland

Once these are determined, the next step is to determine what type of development is most
compatible with protecting wetlands on the site.

The layout for buildings and roads should be designed to avoid wetlands altogether, or if
unavoidable, minimize wetland crossings. How the upland adjacent to a wetland will be
developed has important implications for the long-term health of the wetland. Important
considerations include establishment of greenbelts and buffer zones around wetlands,
managing the quantity and quality of stormwater in a way that does not harm the wetland,
human access and use of the wetland, and land use practices (e.g., fertilizer and pesticide
use) as discussed in Community Option #7.
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Community OpTiON #5

Linking Local Approval to
State and Federal Permits

A local government’s most basic approach to wetland protection is to tie local approval for a
proposed development to the acquisition of the necessary state and federal wetland permits
required for project completion. This regulatory technique links approval for all zoning and
subdivision to all local, state, and federal permits.

The advantages of a regulatory networking approach include:

It ensures wetland issues are considered early in the planning process.

It facilitates communication between local government and federal and state
regulatory agencies.

It ensures wetlands are regulated to state and federal standards at a minimum.

It provides information on water resources to the local government with
little additional cost.

It can help local governments better understand the environmental aspects of
project design utilizing existing regulations rather than creating new ones.

The disadvantages to linking approvals are that it leaves some significant land use decisions
regarding wetlands entirely up to state and federal officials, and critical isolated wetlands
and habitats may not be protected on any level. If local governments would like to be more
involved or more protective in the wetlands decision-making process, other options should
be investigated.




Step 1: Encourage those in the process of planning land development to conduct a
wetland delineation prior to designing the project. This is an important way to avoid
wetlands and wetland regulations altogether. Providing a list of wetland consultants to
property owners will facilitate this process. You can also recommend using the MDEQ
Wetland Identification Program.

Step 2: Land developers should be informed in the early stages of site planning that
project approval is conditional on the project receiving the proper federal and state
permits. A community may stamp on the permit something to the effect of “Permit
Approval Conditional to the Acquisition of Necessary State and Federal Wetland Permits.”

Step 3: Provide easily accessible educational materials on wetlands to individuals
interested in land development. MDEQ produces fact sheets on the wetland
regulatory process, which can be accessed at www.michigan.gov/wetlands deq.

If local governments pursue this
easy but effective option, some
local wetland conflicts can be
avoided altogether.
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Community OpTiON #6

46

Lot Split or Lot Division Regulations

Unchecked land division can remove forever large amounts of forests and farmland from
production. It can also unnecessarily burden public facilities and services by the creation of
vast “rural development.” Finally, poorly planned land divisions can create parcels that may
require the destruction of wetlands to adequately site houses.

The Land Division Act, Act 288 of 1967 as amended (formally known as the Subdivision Control
Act) does not regulate the creation of parcels greater than 40 acres in size. The Land Division Act
requires approval from the MDEQ for the preliminary plat of any subdivision containing lots within or
affected by a floodplain, and any subdivision involving land abutting a lake or stream where public
rights may be affected. Local governments interested in having more control over land divisions in
order to protect wetlands can create local based land division and subdivision regulations.

Local Land Division Regulations

If land division trends appear to be alarming, a local government can consider adopting a land
division regulation. Local land division regulations apply to all lands. These regulations serve

to prevent the creation of “unbuildable parcels” with lot width, depth, area, shape and/or frontage
that do not meet ordinance minimums, and ensure that access meets minimum public safety and
drainage standards. They are also structured to prevent the unnecessary fragmentation of valuable
natural resource areas and to prevent a proliferation of strip commercial parcels along major roadways.

Land division regulations can help prevent over-development along rural corridors and
premature obsolescence of rural roads.




Elements To Consider Locally

B | ocation of natural or artificial drainage courses, lakes, streams, wetlands, critical
sand dunes, threatened or endangered species, unusual topography, and major
stands of trees.

B The size, shape, orientation, and existing zoning of the lots and parcels should be
appropriate for the type of development and land use contemplated. No split should
be approved that would conflict with existing drainage ditches, natural watercourses,
easements, or public rights-of-way.

®  Parcel splits should minimize the division of wetland areas and other natural features.
No parcel should be created solely of critical sand dune, wetland, lake or river bottom,
or stream bed.




48

Local Stormwater Management

Stormwater management regulations are designed to address the challenges posed by flooding
and nonpoint source pollution. The term “nonpoint” refers to pollutants that originate from diffuse
sources rather than a specific point or an easily identified source (e.g., from snow melt or
stormwater runoff versus an outlet pipe). Stormwater runoff can carry with it high concentrations
of sediment (soil particles), hydrocarbons and other hazardous chemicals, pesticides, bacteria,
nutrients, and heavy metals.

Local governments are becoming increasingly involved in the administration of stormwater
management activities, particularly in rapidly urbanizing areas where the impacts of development
on water quality and quantity are most pronounced. In many areas of Michigan, polluted runoff
from lawns, roads, and agricultural areas account for as much as 70% of the water quality
problems of a waterway.

Research shows that when an urbanizing watershed reaches a level of 10% impervious cover
(roads, parking lots, rooftops), the water quality and fish habitat problems rapidly accelerate. By
using effective site planning to manage stormwater and soil erosion, local governments can
protect wetlands and waterways from siltation, avoid the creation of excessive imperviousness,
and minimize alterations in hydrology.

Stormwater Management Considerations
= Consider watershed boundaries and wetlands in planning, not political boundaries.

= Discourage use of natural wetlands to treat stormwater — instead encourage low impact
development, creation of rain gardens, green roofs, wet detention basins, and other
engineered solutions throughout the local area.

= Control quantity, timing, and quality of runoff.
= | imit impervious areas.

= Encourage “green” infrastructure.

= Require routine maintenance.

= Treat “first flush” runoff, meaning the peak concentrations of contaminants that occur
at the initial stage of runoff events.

Site Planning for Stormwater Management

Site planning (detailed in Community Option #4) is an invaluable tool local governments can use
when attempting to control the amount, quality, and timing of runoff to prevent its damaging
effects on natural resources, private property, and public infrastructure. In the early stages of
the site plan process, the environmentally sensitive areas (e.g., wetlands, floodplains, and
steep slopes ) should be identified. Wetlands and wetland protection are an essential
component in any stormwater management system.



The following are a few elements that should be considered when reviewing site plans for
stormwater management:

Protect streambank and other natural vegetation and provide setbacks.

Prohibit direct discharge of stormwater into wetlands.

Prevent fill in wetlands, floodplains, and other natural stormwater collection areas.
Set a limit on the percentage of impervious surfaces in a development.

Reduce design demands for curbs and gutters, allow replacement with

grassed swales where appropriate.

Limit impervious surfaces by reducing parking area requirements.

Require pervious surfaces whenever possible.

Require a stormwater management plan at the site plan review stage for new, modified
or expanded developments.

Ensure proper installation and maintenance of stormwater control measures to preserve
the natural runoff system on and adjacent to development sites. An example of this

would be requiring grading plans for private road development and driveways to divert
stormwater from washing out these areas.

The U.S. EPA has developed a guide entitled Protecting Wetlands: A Guide to Stormwater
Best Management Practices, which is available at www.epa.gov/owow/wetlands/watersheds.

Urban Cooperation Agreements and Stormwater Management

Since stormwater runoff does not respect municipal boundaries, it makes sense for local
governments to coordinate with surrounding units of government on stormwater management.
Cooperative agreements among local governments, known as urban cooperation agreements
(UCA), are legally allowed under the Urban Cooperation Act of 1967. It has become increasingly
common to manage and fund trans-boundary matters such as fire services, recreational facilities,
and water and sewer services using UCAs. Stormwater management is no different.

Prior to adopting a local plan, an area-wide
stormwater management plan can provide
the rationale and guidelines for local
regulation. Once these regional guidelines
have been established, it is much easier
for local governments to develop their
individual ordinances. UCAs can easily

be applied to a public works program

that would allow for construction of
systems for stormwater management

that might include area-wide retention
pasins, monitoring programs, and financing
mechanisms, such as special assessments
or utility fees.
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Rain gardens absorb and treat stormwatrer.



Open Space Zoning and Conservation Design

Open space zoning regulations are techniques used by communities to accommodate growth
while preserving wetlands and other natural resources, rural character, prime agricultural and
forest lands, scenic views, historic landmarks, and other special features that are important to the
community. Open space zoning enables communities to require a certain percentage of a site
to be preserved as open space to protect these resouces.

There are four fundamental components of open space zoning:

1) Special site features are inventoried and mapped.

2) A significant portion of the site is protected as permanent open space.

3) Building envelopes are sited to respect special features and preserve the quantity and
quality of open space on the site.

4) Viewsheds are protected by maintaining a low visual impact, particularly along
public roadways and waters.

Techniques for Open Space and Conservation Design
Below is a brief description of some of the more established land use tools that can protect both
open space and wetlands.

Conservation Subdivision

Conservation subdivision allows for clustering of building sites to provide open space protection
of areas that contain wetlands, steep slopes, views, agricultural lands, and other special features.
Clustering building sites not only protects sensitive landscapes, it also provides more open space
for recreation and can preserve scenic views that contribute to higher property values. Additionally,
a more compact site design can significantly lower the costs of infrastructure, surveying,

and engineering.

Traditional Subdivision Design shown at left

Grid layout with little regard for
natural and special features

Conservation Design shown at right)
Trees, wetlands, scenic views, and

natural features are retained. All homes
have lake views. All residents have equal

access to the shoreline. Single-loaded
roads provide more privacy and better
views. Trails make a pedestrian and

recreation-friendly development.



The image of condominium complexes or tightly packed dwellings is often associated with
conservation subdivision, but in actuality this is usually not the case in open space zoning.
Rather, open space zoning reduces lot size, but the open space found adjacent to and
surrounding the lots give a sense of much larger lots.

Conservation Easements

Conservation easements can be used to provide permanent land protection. The explosive growth
of the land trust movements in Michigan and nationwide is allowing local governments to create
public-private partnerships in land protection. This topic is more thoroughly discussed under
Community Option #12.

Planned Unit Developments

Planned unit developments (PUD) are authorized under state enabling acts to provide opportunities
for more flexible land use and site development. PUDs generally encourage site designs that integrate
structures and uses with natural site characteristics to minimize impacts on the site and adjoining
properties and include planned open space. PUDs can create larger areas of open space through
clustering of units than lot-by-lot development. PUD projects must undergo a site plan review
process, and thus these regulations are administratively more complex than traditional lot area
and bulk regulations.

Implementing Open Space Zoning

When local government pursues open space zoning, the regulations should reflect the community’s
comprehensive plan to assure legal validity. Site development regulations should be consistent with
local rural character, privacy, and open space access. Permitting should be no more difficult than
for traditional subdivisions and if substantially easier, will result in more open space projects. In
some cases, density bonuses for open space projects should be considered to increase financial
attractiveness of open space developments.

What Does Conservation
Design Add Up To?

Preservation of natural features +
Private lots and commmon areas +
Increased sense of community & social opportunities +

Shoreline use concentrated in single dock area

HIGHER PROPERTY VALUES!
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Community OpTiON #9

92

Performance Based Zoning

Traditional community zoning techniques are designed to allow specific land use activities
(commercial, residential, industrial) only in pre-defined geographic areas, or zones. Zoning
commissions then have the task of reviewing proposed projects in reference to approved zoning
maps that detail the areas where certain land uses are prohibited, authorized, or are authorized
with certain conditions.

Performance based zoning, on the other hand, does not divide land uses into separate zoning
districts. Instead, land use is regulated by particular performance standards that developers
must meet. If developers agree to meet these pre-defined standards, then a project can be sited
in a broader range of geographic settings. Typical performance standards include wetland
protection, amount of impervious surface, building density, waterfront setbacks, buffering
requirements, and open space ratios. Examples of performance standards that protect wetlands:

" Prevent filling of wetlands by sand, gravel, solid wastes, or structures.
Protect wetland water supply (quantity).

Protect wetland soils.

Maintain free circulation of wetland waters.

Protect wetland vegetation from cutting and grading.

A significant benefit of performance based zoning is that it allows communities to promote infill
in underutilized urban and suburban areas, in turn limiting the progress of sprawl. The practice
of infilling has the tendency to revitalize economically distressed neighborhoods by providing a
greater diversity of residential and commercial uses. To ensure there is a compatibility between
land uses, buffers and setbacks should be included as in the community’s performance standards.
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The other significant benefit of performance based zoning is that it gives developers a certain
flexibility in designing a plan as long as all the conditions laid out by the local government are met.
Developers then have a broad range of design options that they can pursue, many of which can
provide significant cost savings. For example, if a developer is required to limit impervious surface
and protect slopes greater than fifteen percent, the developer then can cluster buildings, mix
building types, and alter road layout to meet those performance standards.

How is Performance Based Zoning Unique?

= |t does not divide land use into separate zoning districts (residential,
commercial, industrial)

= Regulates land use by particular, pre-defined standards to which developers
must adhere (including wetland protection and waterfront setbacks)

= Helps revitalize communities by promoting infill and limiting sprawl

= Offers flexibility and cost savings to developers




Community OpTion #10

Performance Guarantees

Performance guarantees are traditionally used by local governments as a legal mechanism
to ensure that developers establish predefined improvements as conditions of local project
approval. Performance guarantees are a form of “insurance” to protect a community from
unmarketable sites due to project abandonment or partial completion, where required public
or environmental improvements have not been completed.

Roads, sidewalks, lighting, and utilities are all common site features for which local governments
can require performance guarantees in the form of surety bonds, cash, or cash equivalence.
The guarantee is returned to the developer when the project improvements are completed
within a specified timeline and an agreed upon project site plan. Performance guarantees can be

used to protect wetlands by assuring
that proposed land alterations are
constructed as specified by community
planners. For example, if a stormwater
feature, such as infiltration swales or
detention basins, are required to treat
runoff before it enters a wetland, a
performance guarantee will help assure
that these stormwater treatment features
are properly constructed. Performance
guarantees enable communities to pay
the cost to protect or restore wetlands
or other sensitive features, if the
developer or contractor fails to do so.

Why Use Performance
Guarantees?

They are collected as
“‘insurance” to protect a
community if a development
project goes wrong.




Communities interested in utilizing performance guarantees should include in their local zoning,
PUD, condominium, or subdivision ordinances standards that have been predefined to guide
these guarantees. These standards will define timelines for project completion and the resulting
penalties if the predetermined standards are not met. If the project is completed to the satisfaction
of the municipality, then the guarantee will be released in full in a timely manner. If the developer
does not fulfill the specified obligation, then the municipality may obtain the guaranteed funds
and hire its own contractor to complete the project.

It is important to establish reasonable and accurate estimates of the value of the improvements
when determining the amount of the guarantee.

Predefined Standards May Include:

® Protected areas during and after construction
" Stormwater management

®  Project completion deadlines

®  Penalties




Environmental Planning in
Public Infrastructure Projects

As communities grow, it is usually necessary to upgrade and expand public infrastructure. One
of the responsibilities of local government is to plan to improve public infrastructure with an eye
to directing growth into areas that will have the least environmental impact. Some of the most
common growth-inducing actions that local governments undertake are road building and
widening, sewering, water main construction, and siting the locations of schools. Typically,
these growth-inducing actions lead to subdivision and commercial development. Consideration
of the location of wetlands and water resources during master planning can help direct
growth-inducing activities away from environmentally sensitive landscapes.

Of all infrastructure improvements, sewer expansion has the greatest potential to have environmental
impact when it comes to wetlands. Often times the only factor limiting building in wetlands is the
inability to site fully functioning septic systems. When sewers are installed in areas with a high
water table and abundant wetlands — areas considered unsuitable for on-site septic disposal —

it tends to direct development into those areas.

Many Michigan communities, due to their small size or limited institutional capacity, lack any type of
comprehensive planning and zoning that can help direct and control growth. In those communities
it is commonly the development of a public infrastructure plan that determines where community
growth will occur. In other communities where a master plan exists, or is in the process of being
developed, a sewer facility plan should be included in the master plan. The extent of municipal
sewers should be determined in part by the need to protect drinking water, lakes, streams, and
wetlands. Indeed, the protection of these water resources is the primary reason why sewers

are established.

What do public infrastructure projects
have to do with wetland protection at
the local level?

Infrastructure typically induces residential and
commercial development. Local government

can plan and direct growth to areas that need
infill and away from sensitive areas.




To Sewer or Not To Sewer

Below are considerations that should be taken into account when determining where future
sewer projects should be allowed in areas where there is an abundance of water resources.
(All conditions should be met.)

= There is an existing, documented waste treatment problem that cannot be solved by
any other feasible and prudent on-site alternative.

" Dense development currently exists. More that 100 homes per mile and average lot size
of less that 0.5 acres are standard criteria identified by the U.S. EPA.

" Areas that are environmentally sensitive (pertaining to water resources) are absent,
or are identified and afforded adequate protection through deed restriction, zoning,
or other types of protection methods.

" Sewage is treated using current best management practices, and the treated effluent is
unlikely to have a negative impact on water resources in downstream communities.

® The diversion of water will not negatively impact the hydrology or ecosystem(s) in and
adjacent to the newly sewered area.

By assuring that all these conditions are met, communities can help prevent negative water
resource impacts that sewering can create.




Partnerships Between Local Units
of Government and Landowners

Because of their love for the land, many property owners with wetlands want to permanently
protect their property. Local governments can assist in this process by gaining a firm understanding
of the many protection options that are available to private landowners. Donations or sale of property
to a conservation organization, or the creation of what is known as a conservation easement, can
effectively protect wetlands in perpetuity. In addition to benefiting individual property owners, local
communities benefit from the voluntary and permanent protection of wetlands. Because of this,
provisions in the tax codes allow for financial benefits in the form of income and property

tax reductions.

Donation

With a land donation, the owner gives his or her land (or a specified part of it) to a qualified
non-profit organization or governmental agency for conservation purposes. A donor’s gift of
land is tax deductible and each donation has different tax advantages for different individuals.
Landowners considering donation of wetland property are encouraged to retain a tax attorney
or accountant to analyze the tax consequences.

Conservation Easements

A conservation easement is a voluntary agreement that is used to transfer certain rights
concerning the use of land to a qualified non-profit organization, governmental body, or other
legal entity without transferring title to the land. In Michigan, Part 21 of the Michigan Natural
Resources and Environmental Protection Act (Act 451 of 1994 as amended) (formerly the
Conservation and Historic Preservation Easement Act; Act 197 of 1980), authorizes the creation
of voluntary conservation easements. A conservation easement under this statute can provide
limitations on the use of, or can prohibit certain acts on, a parcel of land. The easement is
considered a conveyance of real property and must be recorded with the register of deeds in
the appropriate county to be enforceable against a subsequent purchaser of the property. A
common misconception about conservation easements is that the land must be open to public
access. The public does not have access to property protected by a conservation easement
unless the landowner who grants the easement specifically allows it.

To be eligible for a tax deduction, conservation easements must be granted in perpetuity by the
landowner. Several tax benefits may be available to the grantor, including deduction of the value
of an easement as a charitable contribution, as determined by the amount by which the easement
reduces the market value of the property. In addition, the development restrictions placed on a
property by a conservation easement may also result in reducing property taxes. As with land
donations, if a conservation easement is considered, an attorney or accountant should be
consulted for an analysis of possible tax benefits.



Deed Restrictions and Covenants

Deed restrictions are clauses placed in deeds restricting the future use of land. When property
containing wetlands is transferred, deed restrictions can prohibit uses or activities by the new
owners that would destroy, damage, or modify wetlands. A covenant is a contract between a
landowner and another party stating that the landowner will use or refrain from using their land
in a certain manner. Like a deed restriction, a covenant can require that landowners refrain from
activities that will damage wetlands. Once placed in deeds, covenants become deed restrictions.

Although deed restrictions and covenants have been used across the country to protect wetlands,
their use in Michigan is not as effective as conservation easements. Unlike a conservation easement
that is granted to and signed by an organization that has a commitment and responsibility to
resource protection, the enforcement of deed restrictions and covenants is less reliable. There is no
continuity of oversight, unlike the continuous ownership of an easement holder. It is also relatively
easy for a future landowner to petition the courts to vacate a particular deed restriction. Although
it is theoretically possible to modify a conservation easement, many changes are prohibited by
federal regulations where income tax deductions are involved and all signatories to the easement
must agree to proposed changes. It is unlikely that a qualified organization would agree to
maodifications of a conservation easement that would result in adverse wetland impacts.

Purchase of Wetland Areas

Local units of government can acquire wetlands for floodplain protection, the development of
greenways, and as part of a community-wide water quality protection program. If there is broad
community support for land acquisition efforts, and at times an educational effort is needed to
build support for funding such efforts, then the revenue can be generated through ballot proposals
for specified land parcels, bond issuance, or millages/assessments.

For more information on opportunities for public-private partnerships in land protection
in Michigan, visit the Heart of the Lakes Center for Land Conservation Policy website at
www.heartofthelakes.org.




Responsible Regulation:
A Recipe For Community Success




CHAPTER 6: Responsible Regulation:
A Recipe for Community Success

For communities interested in protecting wetlands and other sensitive environmental features,
there are strategies that should be helpful in successful passage and implementation of
wetland regulations and ensuring that the long-term goal of wetland protection will stand
up to legal challenge.

Wetland regulations attempt to navigate the sometimes rocky waters of determining where an
individual’s property rights end and where the public’s interest in resource protection begins.
An analogy that is sometimes helpful is the example of the fist and the nose: my individual
“right” to swing my fist is restricted by my responsibility to respect your nose. In the terms of
wetland regulation, the rights of a property owner to alter wetlands (dredge, fill, drain, etc.) is
limited by the responsibility to act in a way that does not impact their neighbors or the larger
community. Of course, there are situations when it is legally and morally acceptable for my
fist to connect with someone’s nose (e.g., self defense). Likewise, there are situations in
which activities regulated by wetland laws are permitted to occur (e.g., when all less damaging
alternatives have been utilized and impacts have been mitigated).
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The Fifth Amendment of the U.S. Constitution provides in part: “nor shall private property
be taken for public use, without just compensation.” This is known as the “Takings Clause.”
The government’s physical invasion of private land, whether by roadway, public park, or

for the construction of city hall, entitles the owner to “just compensation.” In our system,
this private land owner’s loss has been compensated by the public treasury. The concept
of “regulatory takings” is a relatively new legal concept. If a decline in property value results
not from a physical invasion of the land, but rather from the enforcement of a regulation
then this is called a regulatory taking.

If local environmental protection measures are carefully crafted and applied fairly, it is
unlikely that a regulatory taking will occur. On the other hand, it is likely that a regulatory
taking has occurred if the following two conditions have been met:

¢ The regulation does not substantially advance legitimate public interests.
¢ The regulation denies the landowner virtually all economical uses of the land.

Below are some of the most important considerations that will help ensure that a protection
program will be fair, equitable, and legal.

Understand Your Options

Determine what’s best for your community based upon previous planning efforts, including
such things as existing Master Plans or Comprehensive Plans. Understand exactly what
wetland resources exist in your community, and solicit input from State and Federal Agencies
that may have jurisdiction. Also, take stock of any available funding sources and make an
attempt to gauge the political will so that educational efforts can be effective.
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Establish Reasonable Goals

Any attempts to protect sensitive lands will fail if the goals and means to the goals are not
viewed as reasonable. One way to ensure that a protection effort is reasonable is to clearly
articulate exactly why the protection effort is necessary. In the case of wetland protection,

efforts will be more likely viewed as reasonable if it is clearly understood that by protecting
wetlands, the laws are protecting the public from harm from flooding, degraded water

quality, and the loss of fisheries and wildlife.

Educate Your Community

Use various methods to bring about an understanding in the community about the functions,
values, and benefits provided by wetlands. For example, wage a “coffee cup campaign,”
use word of mouth and local newspapers to highlight these issues, and do a local inventory

of wetland resources.

Involve the Public and Key Stakeholders to Build Community Support

Be sure to include members of the regulated community and all stakeholders, such as
developers and contractors, realtors, river and/or lake associations, environmental groups,
and citizens at large. Form an advisory committee to help with these effort. Issue public
notices and have public meetings and hearings on all drafts of any ordinance or regulatory
proposals. Reach out to all affected stakeholders and be sure to fully answer any

questions that arise.

Make Sure Final Language is Legally Defensible
Utilize model ordinances that are available. Consult your
municipal attorney as you proceed.

Implement and Administer Fully and Fairly
Enforcement and penalties are unpopular, but they
are important, and consistency is crucial.

Maintain Economic Viability of Properties

Another aspect of reasonableness is the ability of a
landowner to continue to utilize their land. If an aggrieved
landowner believes that a government sponsored protection
effort, or regulation, has removed the ability to utilize his

or her land, then they may file a “takings” suit. As noted
earlier, environmental regulations can generally stand

the challenge of takings suits as long as the regulated
property has not been deprived of all economic use.

How to Avoid a
Regulatory Taking

= Carefully craft regulations
with input from all
community stakeholders

m Establish reasonable goals

= Maintain economic viability
of properties (exemptions
alone constitute economic
viability of most properties)

= Consistently apply
regulations

= Communicate and
educate

= Review by municipal
attorney
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Open Communication Between Local Officials and Landowners

Maintaining open channels of communication between local officials and landowners is a
way to ensure landowners are aware of the numerous land protection options available to
them, and the economic and environmental purposes of the regulations. Local officials will
benefit from open dialogue by gaining a better understanding of the needs of landowners.

Local Leadership

For local wetland protection to succeed, it requires the existence of local champions.
Champions can be individuals from the local government or from any sector of the
community. It is important that their opinions are respected by a broad range of citizens.
Without the existence of local champions, attempts to establish protection programs
will often languish, or existing programs will lack any enforcement efforts.

Public Support for Conservation
Wetland protection efforts require broad public support for them to be successful. Any type
of regulation will ultimately fail if residents of the community do not understand and support
the need for the protection effort.




Meanwhile, we welcome you to join the Local Government Wetland Network listserve..

= Share your experiences!
= Get your questions answered!
= Support others who are working to protect their community assets!

To join the listserve, called the Michigan Local Government Wetland Network (mlgowetnet),
go to www.great-lakes.net. Select the Environment link, then e-mail lists, then private, then
scroll down to “General Environment” where you will find “migowetnet.” Click on that link
for subscription information.

For additional information contact:

East Michigan Environmental Action Council
21220 West 14 Mile Road
Bloomfield Hills, Ml 48301

(248) 258-5188
WWW.emeac.org

Tip of the Mitt Watershed Council
426 Bay Street
Petoskey, Ml 49770
(231) 347-1181
www.watershedcouncil.org

Michigan Department of Environmental Quality
For Local Ordinance Questions
(517)373-1170
For other wetland information:
1-800-662-9278
www.michigan.gov/degwetlands
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